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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to the provisions of the 1970 UNESCO Convention, codified 
into U. S. law as the Convention on Cultural Property Implementation 
Act (Pub. L. 97-446, 19 U.S.C. 2601 et seq) (the Act), the United States 
entered into a bilateral agreement with Mali on September 19, 1997 
(Agreement Between the United States of America and the Government 
of the Republic of Mali Concerning the Imposition of Import Restric- 
tions on Archaeological Material from the Region of the Niger River 
Valley and the Bandiagara Escarpment (Cliff)) (the Agreement), con- 
cerning the imposition of import restrictions on certain archaeological 
material from Mali. The U.S. Customs Service issued T.D. 97-80 (62 FR 
49594, September 23, 1997) amending § 12.104g(a) of the Customs Reg- 
ulations (19 CFR 12.104g(a)) to reflect the imposition of these restric- 
tions for a period not to exceed five years. The restrictions became 
effective on September 23, 1997. 

Prior to the issuance of T.D. 97-80, Customs issued T.D. 93-74 (58 FR 
49428, September 23, 1993) that imposed emergency import restric- 
tions on certain archaeological material from the region of the Niger 
River Valley in Mali and the Bandiagara Escarpment (Cliff) in Mali 
forming part of the remains of the ancient sub-Sahara culture. Under 
T.D. 93-74, § 12.104g(b) (19 CFR 12.104g(b)) of the regulations pertain- 
ing to emergency restrictions was amended accordingly. Subsequently, 
the same archaeological material covered by T.D. 93-74 was covered in 
T.D. 97-80 when it was published in 1997, at which time the emergency 
restrictions of T.D. 93-74 were removed from § 12.104g(b). 

On August 19, 2002, the Assistant Secretary of Educational and Cul- 
tural Affairs, Department of State, concluded, among other things, that 
the cultural patrimony of Mali continues to be in jeopardy from pillage 
of irreplaceable materials representing its heritage and made the neces- 
sary determinations under 19 U.S.C. 2602(e) and 2602(a) to extend the 
import restrictions for a period not to exceed five years (in the Deter- 
mination to Extend the Agreement). The Government of the United 
States and the Government of the Republic of Mali exchanged diplomat- 
ic notes on September 17, 2002, agreeing to extend the Agreement 
effective September 19, 2002. Accordingly, Customs is amending 
§ 12.104g(a) to reflect the extension of the import restrictions. 

The Designated List of Archaeological Material from the Region 
of the Niger River Valley, Mali, and the Bandiagara Escarpment 
(Cliff), Mali, describing the materials covered by these import restric- 
tions is set forth in T.D. 97-80. The list and accompanying image data- 
base may also be found at the following internet website address: 
http://exchanges.state.gov/culprop. 

The restrictions on the importation of these archaeological materials 
from Mali are to continue in effect for five years from September 19, 
2002. Importation of these materials continues to be restricted unless 
the conditions set forth in 19 U.S.C. 2606 and 19 CFR 12.104c are met. 
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INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 


Because the amendment to the Customs Regulations contained in 
this document extends import restrictions already imposed on the 
above-listed cultural property of Mali by the terms of a bilateral agree- 
ment entered into in furtherance of a foreign affairs function of the 
United States, pursuant to the Administrative Procedure Act (5 U.S.C. 
553(a)(1)), no notice of proposed rulemaking or public procedure is nec- 
essary and a delayed effective date is not required. 


REGULATORY FLEXIBILITY ACT 
Because no notice of proposed rulemaking is required, the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not apply. Ac- 
cordingly, this final rule is not subject to the regulatory analysis or other 
requirements of 5 U.S.C 603 and 604. 
EXECUTIVE ORDER 12866 
This amendment does not meet the criteria of a “significant regulato- 
ry action” as described in E.O. 12866. 
DRAFTING INFORMATION 
The principal author of this document was Bill Conrad, Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service. 
LIST OF SUBJECTS IN 19 CFR Part 12 
Customs duties and inspections, Imports, Cultural property. 


AMENDMENT TO THE REGULATIONS 

Accordingly, Part 12 of the Customs Regulations (19 CFR Part 12) is 

Amended, as set forth below: 
PART 12—[AMENDED] 

1. The general authority and specific authority citations for Part 12, 
in part, continue to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 23, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 


* * * * * o* * 


Sections 12.104 through 12.1041 also issued under 19 U.S.C. 2612; 


* * * * * * 


2. In § 12.104g(a), the list of agreements imposing import restrictions 
on described articles of cultural property of State Parties is amended in 
the entry for Mali by adding “extended by T.D. 02-55” immediately after 
“TD. 97-80” in the column headed “T.D. No.”. 

ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: September 18, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register September 20, 2002 (67 FR 59159)] 
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General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 8-2002) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of August 2002. The 
last notice was published in the CUSTOMS BULLETIN on September 4, 
2002. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint An- 
nex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 572-8710. 


Dated: September 13, 2002. 
JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


RECEIPT OF AN APPLICATION FOR 
“LEVER-RULE” PROTECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of receipt of application for “Lever-Rule” protection. 


SUMMARY: Pursuant to 19 CFR 133.2(f), this notice advises interested 
parties that Customs has received an application from Dornier Medical 
Systems, Inc. seeking “Lever-Rule” protection. 


FOR FURTHER INFORMATION CONTACT: Joseph E. Howard, Esq., 
Intellectual Property Rights Branch, Office of Regulations & Rulings, 
(202) 572-8701. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to 19 CFR 133.2(f), this notice advises interested parties 
that Customs has received an application from Dornier Medical Sys- 
tems, Inc. seeking “Lever-Rule” protection. Protection is sought against 
importations of the following product intended for sale in Europe: 


Dornier Epos® Ultra orthopedic shockwave device which bears the 


following Trademark: “Epos,” (U.S. Patent and Trademark Regis- 
tration No. 2,466,902; U.S. Customs Service Recordation No. TMK 
02-00546). 


Pursuant to 19 CFR 133.2(f), Customs will publish an additional no- 
tice in the CUSTOMS BULLETIN indicating whether the trademark will re- 
ceive Lever-rule protection relevant to the specific product if Customs 
determines that the subject orthopedic shockwave device is physically 
and materially different from the product authorized for sale in the 
United States. 


Dated: September 17, 2002. 


JOANNE ROMAN STUMP CHIEF, 
Intellectual Property Rights Branch, 
Office of Regulations and Rulings. 
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RECEIPT OF DOMESTIC INTERESTED PARTY PETITION 
CONCERNING TARIFF CLASSIFICATION OF DAIRY PROTEIN 
BLENDS 


AGENCY: United States Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; solici- 
tation of comments. 


SUMMARY: Customs has received a petition submitted on behalf of a 
domestic interested party requesting the reclassification under the Har- 
monized Tariff Schedule of the United States (HTSUS) of certain im- 
ported dairy protein blends. The petitioner contends that the imported 
dairy products are being mischaracterized as milk protein concentrates 
and have been incorrectly classified in subheading 0404.90.1000 
HTSUS, with a general rate of duty of 0.37¢ per kilogram. Petitioner 
contends that the products are properly classifiable under various sub- 
headings of heading 0402, HTSUS. This document invites comments 
with regard to the correctness of the current classification. 


DATES: Comments must be received on or before November 18, 2002. 


ADDRESSES: Written comments are to be addressed to the U.S. Cus- 
toms Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Submitted comments may be inspected at U.S. Customs Service, 799 9 
Street, N.W., Washington, D.C., during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at 202-572-8768. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-572-8778. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


This document concerns two Customs rulings on the tariff classifica- 
tion of certain imported dairy protein blends. The imported products 
that are the subject of the rulings are identified as being a “milk protein 
concentrate” and have, according to the rulings, the following ingredi- 
ents: 


Product 1: 


Lactose (42.2 percent, +/-0.5 percent), protein (41.5 percent, 
+/-0.5 percent), ash (8.2 percent, +/-0.5 percent), moisture 
(4.1 percent, +/-0.3 percent), and fat (2.5 percent, +/—0.5 per- 
cent). 


Product 2: 


Protein (41 percent), fat (29 percent), minerals (7 percent), and 
moisture (6 percent). 
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A petition has been filed under section 516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516), on behalf of American producers of dairy 
products that directly compete with the imported dairy blends request- 
ing that Customs reclassify the imported products. Customs has classi- 
fied these products under subheading 0404.90.1000, Harmonized Tariff 
Schedule of the United States, (HTSUS), which provides for: “Whey, 
whether or not concentrated or containing added sugar or other sweet- 
ening matter; products consisting of natural milk constituents, whether 
or not containing added sugar or other sweetening matter, not else- 
where specified or included: Other: Milk protein concentrates” which 
has a general duty rate of 0.37 cents per kilogram, and is not subject toa 
tariff-rate quota. The petition contends that these products are blends, 
i.e., mixtures of skim milk powder and other dry milk ingredients—such 
as “milk protein concentrate”—created, at least in part, to circumvent 
the tariff rate quotas. 

Classification under the HTSUS is determined in accordance with the 
General Rules of Interpretation (GRI). GRI 1 provides that the classifi- 
cation of goods shall be determined according to the terms of the head- 
ings of the tariff schedule and any relative Section or Chapter Notes. In 
the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remain- 
ing GRI may then be applied. The Harmonized Commodity Description 
and Coding System, Explanatory Notes (EN), represent the official in- 
terpretation of the Harmonized System at the international level (for 
the 4 digit headings and the 6 digit subheadings) and facilitate classifica- 
tion under the HTSUS by offering guidance in understanding the scope 
of the headings and the GRI. The EN, although not dispositive or legally 
binding, provide a commentary on the scope of each heading of the 
HTSUS, and are indicative of the proper interpretation of these hea- 
dings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 

Classification of dairy products is essentially based on the composi- 
tion of the product. In the present case, direction is also provided by 
Additional U.S. Note 13 to Chapter 4, which states: “For the purposes of 
subheading 0404.90.10, the term “milk protein concentrate” means any 
complete milk protein (casein plus lactalbumin) concentrate that is 40 
percent or more protein by weight.” 

In New York Ruling Letter (NY) 800374, dated July 27, 1994 and NY 
D83787, dated November 13, 1998, Customs classified two dairy prod- 
ucts, both identified by the importer as “milk protein concentrates,” in 
subheading 0404.90.1000, HTSUS, as milk protein concentrates. Both 
products contain over 40 percent milk protein concentrate. Additional- 
ly, one product also contains a significantly higher percentage of fat than 
naturally occurs in milk. Unfortunately, neither ruling contains infor- 
mation about the method(s) used to produce either product, and the 
original files were lost in the destruction of the New York Customs 
House at the World Trade Center on September 11, 2001. 
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Petitioner contends that neither of the products classified in those 
rulings should be classified in subheading 0404.90.1000, HTSUS. Peti- 
tioner contends that the expression “complete milk protein” in Addi- 
tional U.S. Note 13 requires the presence of both casein and lactalbumin 
in the same, or very nearly the same proportion, relative to each other, as 
they are naturally found in skim milk. Petitioner further contends that 
the term “complete” requires that the product be a unified protein com- 
plex that retains the functional properties of the proteins, including 
both casein and lactalbumin, as they occur in skim milk. Petitioner fur- 
ther contends that the term “concentrate” requires that the product 
have been concentrated—i.e., reduced in volume or bulk by the removal 
of liquids and other ingredients. 

In support of its position, petitioner refers to Customs rulings (HQ 
052200, dated September 1, 1977 and HQ 070297, dated October 7, 
1982) and legislative history surrounding development of item 118.45, 
and its addition to the Tariff Schedules of the United States (TSUS), the 
predecessor to the HTSUS, in 1984, in section 123 of the Tariff and 
Trade Act of 1984 (Public Law 98-573, 98 Stat. 2955, October 30, 1984). 

Petitioner argues that the legislative history and early Customs rul- 
ings indicate that the tariff provision for “milk protein concentrates” 
was created to cover products that had been manufactured by means of 
an ultra-filtration process that isolates all the protein concentrates of 
non-fat dry milk (NFDM) (casein and lactalbumin) in a single protein 
complex, while retaining all of their functional properties. 

Petitioner states that the expression “complete milk protein (casein 
plus lactalbumin) concentrate” found in Additional U.S. Note 13 “was 
intended to cover dairy products (1) that are fully functional (unified) 
protein complexes, (2) that are undenatured, (3) that retain their func- 
tional properties after ultra-filtration, and (4) that are in concentrate 
form.” 

Petitioner maintains that the ultra-filtration process is the only one 
which produces a product that fits this standard, since the resulting 
milk protein concentrate product is what remains after the liquid and 
other ingredients have been removed from the skim milk by filtration. 
Petitioner argues that dairy protein blends contain various proteins 
that are not complete or whose functionality has been altered by proc- 
essing, thus making the resulting product ineligible for classification in 
subheading 0404.90.1000, HTSUS. 

Petitioner asserts that dairy protein blends do not satisfy the defini- 
tion found in Additional U.S. Note 13 to Chapter 4, HTSUS, and are 
properly classified as “milk * * * in powder, granules or other solid 
forms,” under subheading 0402.10. 0402.21, or 0402.29, HTSUS, de- 
pending on their fat content. As such, they would be subject to tariff rate 
quotas. 
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Comments: 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs in- 
vites written comments on the petition from interested parties. 

The domestic party petition, as well as all comments received in re- 
sponse to this notice will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552, Section 1.4, Trea- 
sury Department Regulations (31 CFR 1.4), and Section 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), between the hours of 9:00 a.m. 
and 4:30 p.m. on regular business days, at the U.S. Customs Service, Of- 
fice of Regulations and Rulings, Regulations Branch, 5‘ Floor, 799 9th 
Street, N.W. Washington, D.C. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at 
202-572-8768. 

Authority: 

This notice is published in accordance with section 175.21(a), Cus- 

toms Regulations (19 CFR 175.21(a)), 19 U.S.C. 1516. 


ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: September 13, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 18, 2002 (67 FR 58837)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 18, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF MEN’S SHIRT-JACKET 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed revocation ofa ruling letter and revocation 
of treatment relating to the tariff classification of a men’s shirt-jacket. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182,107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter relating to the tariff 
classification, under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), ofa men’s shirt-jacket. Customs also pro- 
poses to revoke any treatment previously accorded by it to substantially 
identical merchandise. Comments are invited on the correctness of the 
intended action. 


DATE: Comments must be received on or before November 1, 2002. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Submitted 
comments may be inspected at U.S. Customs Service, 799 9** Street, 
N.W., Washington, D.C., during regular business hours. Arrangements 
to inspect submitted comments should be made in advance by calling 
Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textiles 
Branch, at (202) 572-8818. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke a ruling relating to the 
tariff classification of a men’s shirt-jacket. Although in this notice Cus- 
toms is specifically referring to the revocation of New York Ruling Let- 
ter (NY) G87641, dated March 12, 2001, (Attachment A), this notice 
covers any rulings on such merchandise which may exist but have not 
been specifically identified. Customs has undertaken reasonable efforts 
to search existing databases for rulings in addition to those identified. 
No further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUSA. Any person involved with substantially 
identical merchandise should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical mer- 
chandise or of a specific ruling not identified in this notice that is con- 
trary to the position set forth in this notice, may raise issues of 
reasonable care on the part of the importer or its agents for importations 
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of merchandise subsequent to the effective date of the final decision on 
this notice. 

In NY G87641, Customs classified a long-sleeved men’s woven shirt- 
jacket, with an outer shell of 70 percent cotton and 30 percent nylon wo- 
ven fabric and a body lined with 100 percent polyester fleece fabric, 
under subheading 6205.20.2065, HTSUSA, which provides for men’s 
shirts. The garment has three jacket-type features (i.e., full lining, pock- 
ets below the waist, and large front closure snaps), and possesses the 
overall bulk and appearance of a jacket. 

Based on our analysis of the garment, scope of the terms of subhead- 
ings 6205.20.2065, HTSUSA, and 6201.92.2051, HTSUSA, the Explan- 
atory Notes and the Guidelines for the Reporting of Imported Products 
in Various Textile and Apparel Categories, CIE 13/88, the subject gar- 
ment is properly classifiable under subheading 6201.92.2051, HTSUSA, 
which provides for anoraks (including ski jackets), windbreakers and 
similar articles. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
G87641, and any other ruling not specifically identified, that is contrary 
to the determination set forth in this notice, to reflect the proper classifi- 
cation of the merchandise pursuant to the analysis set forth in proposed 
Headquarters Ruling Letter HQ 965037 (Attachment B). Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions that are contrary to the determination set forth in this notice. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: September 16, 2002. 
JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, March 12, 2001. 
CLA-2-62:RR:NC:WA:355 G87641 

Category: Classification 

Tariff No. 6205.20.2065 
Ms. DANA MOBLEY 
J. C. PENNEY COMPANY, INC. 
PO. Box 10001 
Dallas, TX 75301-0001 


Re: The tariff classification of a men’s shirt-jacket from Hong Kong. 


DEAR Ms. MOBLEY: 

In your letter dated February 19, 2001, you requested a classification ruling. 

The garment is a shirt-jacket identified as style number 2802B, lot number 528-2103. 
The garment has long sleeves with cuffs which have snap fasteners, a full front opening 
secured by six snaps, a shirt type collar, two front breast pockets with flaps, two side pock- 
ets at waist level, two side seam vents, and a hemmed bottom. The shell of the garment is 
made of 70 percent cotton, 30 percent nylon woven fabric. The shirt body is lined with 100 
percent polyester fleece fabric; the sleeves are lined with 100 percent nylon woven fabric. 
The weight of the fleece lining is given as 265gm/m2. The weight of the shell fabric is stated 
to be 11.8 ounces per square yard. No weight is given for the sleeve lining fabric. The over- 
all weight of the garment is stated to be 1 pound and 12 ounces. 

The applicable subheading for the shirt-jacket will be 6205.20.2065, Harmonized Tariff 
Schedule of the United States (HTS), which provides for men’s or boys’ shirts, of cotton, 
other, other, other, other, men’s. The duty rate will be 20.1 percent ad valorem. 

Style 2802B falls within textile category designation 340. Based upon international tex- 
tile trade agreements products of Hong Kongare subject to quota and the requirement ofa 
visa. 

The designated textile and apparel categories and their quota and visa status are the 
result of international agreements that are subject to frequent renegotiations and chan- 
ges. To obtain the most current information, we suggest that you check, close to the time of 
shipment, the U.S. Customs Service Textile Status Report, an internal issuance of the U.S. 
Customs Service, which is available at the Customs Web site at www.customs. gov. In addi- 
tion, the designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected and should 
also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Camille Ferraro at 
212-637-7082. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 965037 SK 
Category: Classification 
Tariff No. 6201.92.2051 
ELIZABETH M. CANTU 


CUSTOMS ANALYST 

J.C. PENNEY COMPANY, INC. 
PO. Box 10001 

Dallas, TX 75301-0001 


Re: Revocation of NY G87641 (March 12, 2001); classification of a men’s garment; shirt v. 
jacket; Guidelines; garment must have 3 jacket features to be classifiable as such and 
if the result is not unreasonable; heading 6201, HTSUS. 


DEAR MS. CANTU: 

This isin regard to your letter dated May 11, 2001, requesting a reconsideration of New 
York Ruling Letter (NY) G87641, dated March 12, 2001, regarding the classification of a 
men’s garment. After review of NY G87641, it has been determined that classification of 
the garment in subheading 6205.20.2065, HTSUSA, was incorrect. For the reasons that 
follow, this ruling revokes NY G87641. 

A sample was submitted to Customs for examination. 


Facts: 


The merchandise at issue is a men’s woven shirt-jacket, identified as style number 
2802B. The garment has long sleeves with vented cuffs secured with adjustable snap clo- 
sures, a full front opening secured by 5 snap closures, a pointed shirt-type collar, two front 
breast pockets with flaps secured by hook and loop closures, side pockets at the waist, two 
side seam vents and a hemmed bottom. The shell of the garment is made of 70 percent 
cotton and 30 percent nylon woven fabric. The shirt body is lined with 100 percent polyes- 
ter fleece fabric. The sleeves are lined with 100 percent nylon woven fabric. 


Your original ruling request submitted to Customs prior to the issuance of NY G87641 
stated that the garment’s shell weight was 11.8 ounces per square yard and the weight of 
the fleece lining was 265 grams per square meter (approximately 9.35 ounces per square 
yard). These figures were used in NY G87641. In your request for a reconsideration of NY 
G87641, you again resubmitted these same fabric weights. Examination of the submitted 
sample, however, yields the finding that the shell weight is actually 5.4 ounces per square 
yard, and the fleece lining is approximately 4.2 ounces per square yard. 

In NY G87641, the subject garment was classified under subheading 6205.20.2065, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
for, in pertinent part, other men’s shirts of cotton. 

In your request for a reconsideration of NY G87641, you state that style 2802B is prop- 
erly classifiable under subheading 6201.12.2050, HTSUSA, which provides for overcoats, 
carcoats, capes, cloaks and similar coats. In support of your assertion, you state that the 
subject garment possesses four jacket features and cite to the Informed Compliance Publi- 
cation entitled, What Every Member of the Trade Community Should Know About: Appar- 
el Terminology Under the HTSUS, dated November, 2000. Additionally, you submit a floor 
plan for J.C. Penney stores indicating how the subject merchandise will be displayed/mar- 
keted within your stores (i.e., in the “Outerwear” department, adjacent to other outer- 
wear items). 


Issue: 


Whether the subject garment is properly classifiable as a men’s shirt in heading 6205, 
HTSUSA, as a men’s coat in 6201, HTSUSA, or as a men’s anorak (including ski jackets), 
windbreaker or similar article in heading 6201, HTSUSA? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
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notes, taken in order. Merchandise that cannot be classified in accordance with GRI listo 
be classified in accordance with subsequent GRI. 

Style 2802B is considered a hybrid garment because it exhibits features generally asso- 
ciated with both a shirt and a jacket. The Explanatory Notes to the Harmonized Commod- 
ity and Description and Coding System (EN) to heading 6201, HT'SUSA, state that 
garments of this heading are generally worn over all other clothing for protection against 
the weather. The EN to heading 6205, HTSUSA, indicate that “with the exception of 
nightshirts, singlets, and other vests of heading 6207, [the] heading covers shirts not 
knitted or crocheted for men or boys including shirts with detachable collars, dress shirts, 
sport shirts and leisure shirts.” 

Because this garment possesses features attributable to both jackets and shirts, and 
neither the legal notes to the HTSUS nor the EN provide additional specific guidance in 
this area, we look to the Guidelines for the Reporting of Imported Products in Various Tex- 
tile and Apparel Categories, CIE 13/88, (Guidelines) for assistance in differentiating jack- 
ets from shirts. The Guidelines state, in pertinent part: 


Shirt-jackets have full or partial front openings and sleeves, and at the least cover the 
upper body from the neck area to the waist. They may be within the coat category if 
designed to be worn over another garment (other than underwear). The following cri- 
teria may be used in determining whether a shirt-jacket is designed for use over 
another garment, the presence of which is sufficient for its wearer to be considered 
modestly and conventionally dressed for appearance in public, either indoors or out- 
doors or both: 
. Fabric weight equal to or exceeding 10 ounces per square yard. 
2. A full or partial lining. 
3. Pockets at or below the waist 
. Back vents or pleats. Also side vents in combination with back seams. 
Eisenhower styling. 
. A belt or simulated belt or elasticized waist on hip length or longer shirt- 
jackets. 

7. Large jacket/coat style buttons, toggles or snaps, a heavy-duty zipper or oth- 
er heavy-duty closure, or buttons fastened with reinforcing thread for heavy- 
duty use. 

8. Lapels. 

9. Long sleeves without cuffs. 

10. Elasticized or rib-knit cuffs. 

11. Drawstring, elastic or rib-knit waistband. 

Garments having features of both jackets and shirts will be categorized as coats if 
they possess at least three of the above listed features and if the result is not unrea- 
sonable. * * * Garments not possessing at least 3 of the listed features will be consid- 
ered on an individual basis. 


As explicitly stated in the Guidelines, borderline garments will be classified as jackets 
only if they possess three jacket features and the result is not unreasonable. In the instant 
case, the subject garment possesses three of the jacket features referenced in the Guide- 
lines. The garment has a full lining, pockets at or below the waist, and large jacket style 
snaps. 

This office does not agree with your submission that the subject garment is of the requi- 
site jacket fabric weight (i.e.,, equal to or exceeding 10 ounces per square yard). As stated 
above, Customs examination of the garment concluded that the outer shell weighed only 
5.4 ounces per square yard. Additionally, this office does not consider the submitted J.C. 
Penney floor plan indicating that the subject merchandise will be displayed/marketed 
with outerwear items as persuasive of the garment’s classification. It is our view that such 
extrinsic evidence is often contradictory (different stores may display similar merchan- 
dise differently), created post-importation and thus less reliable, and generally not condu- 
cive to the uniform application of classification principles set forth in the Guidelines and 
the HTSUS. 

Based on the foregoing, it is the opinion of this office that the subject garment has the 
overall character of a jacket based on its cut, the type of shell fabric used in its construc- 
tion, the finishing details (e.g., double row stitching around the pockets), and the bulk of 
the garment and the fleece lining which is not typically associated with lined shirts. Al- 
though the garment is classifiable in heading 6201, HTSUS, it is not classifiable in sub- 
heading 6201.12.2050, HTSUSA, in that the garment is not similar to an overcoat, 
carcoat, cape, cloak or similar coat. Rather, style 2802B is classifiable under subheading 
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6201.92.2051, HTSUSA, which covers anoraks (including ski jackets), windbreakers and 
similar articles. 
Holding: 

NY G87641 is hereby revoked. 

Style 2802B is classifiable in subheading 6201.92.2051, HTSUSA, which provides for 
men’s or boys’ overcoats, carcoats, capes, cloaks, anoraks (including ski-jackets), wind- 
breakers and similar articles (including padded, sleeveless jackets), other than those of 
heading 6203: anoraks (including ski-jackets), windbreakers and similar articles (includ- 
ing padded, sleeveless jackets): of cotton: other: other; other: other: men’s. The applicable 
rate of duty is 9.5 percent ad valorem and the quota category is 334. 

The designated textile and apparel category may be subdivided parts. If so, visa and quo- 
ta requirements applicable to the subject merchandise may be affected. Since part catego- 
ries are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status on Current Import Quotas (Re- 
straint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available for inspection at the local Customs office. The Status on Current Import Quotas 
(Restraint Levels) is also available on the Customs Electronic Bulletin Board (CEBB) 
which can be found on the U.S. Customs Service website at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current applicability 
of any import restraints or requirements. 

MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
CERTAIN UNFINISHED SHOE LACING MATERIALS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter and 
revocation of treatment relating to the classification of certain unfin- 
ished shoe lacing materials. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying one ruling relating to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of certain unfinished shoe lacing materials. Similarly, Cus- 
toms is revoking any treatment previously accorded by it to substantial- 
ly identical merchandise. Notice of the proposed actions was published 
August 14, 2002, in the Customs BULLETIN, Vol. 36, No. 33. No com- 
ments were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after December 2, 
2002. 
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FOR FURTHER INFORMATION CONTACT: Timothy Dodd, Textiles 
Branch: (202) 572-8819. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished in the August 14, 2002, CUSTOMS BULLETIN, Vol. 36, No. 33, pro- 
posing to modify New York Ruling Letter (NY) G82846, relating to the 
tariff classification of certain unfinished shoe lacing materials. The peri- 
od to submit comments expired on September 13, 2002. No comments 
were received. 

In New York Ruling Letter (NY) G82846, dated November 20, 2000, 
the Customs Service classified certain unfinished shoe lacing materials 
in the piece under subheading 5808.10.7000, HTSUSA, which provides 
for “Braids in the piece * * *: Other: Of cotton or man-made fibers.” 

It is now Customs determination that the proper classification for the 
certain unfinished shoe lacing materials in the piece is subheading 
5806.32.2000, HTSUSA, which provides for “Narrow woven fabrics, 
other than goods of heading 5807; * * * Other woven fabrics: Of man- 
made fibers: Other.” Headquarters Ruling Letter (HQ) 965492 modify- 
ing, in part, NY G82846 is set forth in the Attachment to this document. 

Although in this notice Customs is specifically referring to one New 
York Ruling Letter (NY), this modification covers any rulings on this 
merchandise which may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review de- 
cision) on the merchandise subject to this notice, should have advised 
Customs during the comment period. 
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Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY G82846, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Pro- 
posed HQ 965492, supra. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical merchandise. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: September 16, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 16, 2002. 
CLA-2 RR:CR:TE 965492 ttd 

Category: Classification 
Tariff No. 5806.32.2000 

Mr. Kerry W. KEATING 

PRESIDENT AND CEO 

MITCHELLACE, INC 

830 Murray Street 

PO. Box 89 

Portsmouth, OH 45662-0089 


Re: Modification of New York Ruling Letter G82846, dated November 20, 2000; Classifi- 
cation of Unfinished Shoe Lacings and Shoelaces. 


DEAR Mk. KEATING: 

This letter concerns New York Ruling Letter (NY) G82846, issued to you on November 
20, 2000, regarding the tariff classification of certain unfinished shoe lacings in the piece, 
and finished shoelaces under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). After review of that ruling, Customs has determined that the classifica- 
tion of four out the fourteen styles of unfinished shoe lacings in the piece in heading 5808, 
HTSUSA, was incorrect. For the reasons that follow, this ruling modifies, in part, NY 
G82846. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
modification of NY G82846 was published on August 14, 2002, in the CUSTOMS BULLETIN, 
Volume 36, Number 33. As explained in the notice, the period within which to submit com- 
ments on this proposal was until September 13, 2002. No comments were received in re- 


sponse to this notice. 
Facts: 


The articles at issue are four styles of unfinished shoelacings in the piece, identified as 
style numbers L1017, L4860, L8244SP and L1008. In NY G82846, we incorrectly deter- 
mined that when imported in the piece, these four styles would be classified under sub- 
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heading 5808.10.7000, HTSUSA, which provides for “Braids in the piece * * *: Other: Of 
cotton or man-made fibers.” 

We note that the Customs National Commodity Specialist Division (NCSD) classified 
fourteen of twenty-four samples in NY G82846 and then forwarded the remaining ten 
styles to the Office of Regulations & Rulings to determine their proper tariff classification. 
In HQ 965230, dated April 30, 2002, we classified the remaining ten styles. In the process 
of completing HQ 965230, Customs inquired about the meaning of the letter “L’ in the 
style number, of a related style (style number L811P considered in HQ 965230). You in- 
formed us that the “L’ denotes “loom.” Based on the fact that each style currently at issue 
has an “L’ in the style number, we presume that each one was also made on a “loom.” Ac- 
cordingly, based on this assumption, this characteristic distinguishes the subject styles 
from being made on a braiding machine. 


Issue: 


What is the proper classification of the four styles of unfinished shoelacing material in 
the piece? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides, in part, that classification decisions are to be “deter- 
mined according to the terms of the headings and any relative section or chapter notes.” In 
the event that goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the official interpretation of the Harmonized System at the international level 
(for the 4 digit headings and the 6 digit subheadings) and facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. While 
neither legally binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of the proper 
interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989). 

Heading 5808, HTSUSA, provides for, inter alia, braids in the piece. The EN to heading 
5808, HTSUSA, provide in pertinent part: 


(1) Flat or tubular braids. 


¥ * * * & ie 


Braid is made on special machines known as braiding or spindle machines. 


* * * * * * * 


In this case, based on our presumption that “L’ denotes “loom,” the subject styles were 
not made on special braiding or spindle machines. Accordingly, none of the four styles at 
issue are properly classifiable under heading 5808, HTSUSA, as braids in the piece. 

Heading 5806, HTSUSA, provides for, among other things, narrow woven fabrics, other 
than goods of heading 5807. Heading 5807, HTSUSA, provides for “Labels, badges and 
similar articles of textile materials, in the piece, in strips or cut to shape or size, not em- 
broidered.” As the subject unfinished shoe lacing materials are not labels, badges or simi- 
lar articles, they are precluded from classification in heading 5807, and therefore 
potentially classifiable in heading 5806. 

In HQ 965230, issued to you on April 30, 2002, Customs classified style number L1200, 
in the piece, under subheading 5806.32.2000, HTSUSA. Style number L1200 was de- 
scribed as a tubular narrow woven fabric with a textile core. Before issuing that ruling, we 
inquired about the meaning of the letter “L’ in the style number, of a related style (style 
number L811P also considered in HQ 965230). In response, you informed us that the “L’ 
denotes “loom.” Assuming the “L’ in the stylenumber denotes “loom”, we found that style 
number L1200 is distinguished from being made on a braiding machine. Therefore, we 
found that style number L1200 was not properly classified in heading 5808, HTSUSA, as 
braids, in the piece. Rather, style number L1200, in the piece, was properly classified in 
subheading 5806.32.2000, HTSUSA, which provides for narrow woven fabrics of man- 
made fibers other than ribbon. 

Assuming again that the “L’ in the style number denotes “loom”, style numbers L1017, 
L4860, L8244SP and L1008 are more accurately described as narrow woven fabrics. Ac- 
cordingly, like style number L1200 in HQ 965230, the four styles, in the piece, are properly 
classified in heading 5806, HTSUSA, as narrow woven fabric of man-made fibers other 
than ribbon. 
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Holding: 


Based on the assumption that the “L’ in each style number represents “loom,” style 
numbers L1017, L4860, L8244 and L1008, in the piece, are classifiable subheading 
5806.32.2000, HTSUSA, which provides for “Narrow woven fabrics, other than goods of 
heading 5807; * * * Other woven fabrics: Of man-made fibers: Other.” The current rate of 
duty is 6.4 percent ad valorem and the textile restraint category is 229. 

NY G82846 is hereby modified, in part. In accordance with 19 U.S.C. §1625(c), this rul- 
ing will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

The designated textile and apparel category may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs 
Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Web- 
site at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


MODIFICATION AND REVOCATION OF RULING LETTERS 
AND REVOCATION OF TREATMENT RELATING TO THE 
COUNTRY OF ORIGIN OF NURSING PADS AND THE TARIFF 
CLASSIFICATION OF NURSING PADS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification of a country of origin ruling letter, re- 
vocation of three tariff classification ruling letters and revocation of 


treatment relating to the country of origin and classification of nursing 
pads. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)) as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is modifying one ruling and revoking three rulings relat- 
ing to the country of origin and tariff classification under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA) of 
nursing pads. Customs is also revoking any treatment previously ac- 
corded by it to substantially identical merchandise. 

Notice of the proposed action was published on August 14, 2002, in the 
CUSTOMS BULLETIN, Volume 36, Number 33. The Customs Service re- 
ceived no comments. 





U.S. CUSTOMS SERVICE 25 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after December 2, 
2002. 


FOR FURTHER INFORMATION CONTACT: J. Steven Jarreau, Tex- 
tiles Classification Branch: (202) 572-8817 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerged from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, 19 U.S.C. 1484, the importer of record is responsible for using 
reasonable care to enter, classify and value imported merchandise, and 
to provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) 
as amended by section 623 of Title VI, notice proposing to modify one 
ruling letter, HQ 961238 (April 21, 1998), relating to the country of ori- 
gin of nursing pads and proposing to revoke three ruling letters, NY 
C81609 (Nov. 19, 1997), NY D82853 (Oct. 16, 1998) and HQ 963488 
(May 2, 2000), relating to the tariff classification of nursing pads, was 
published in the CUSTOMS BULLETIN, Volume 36, Number 33 (Aug. 14, 
2002). The Customs Service received no comments in response to the 
notices of proposed action. Customs published two notices, both in the 
same edition of the CUSTOMS BULLETIN. 

Although the proposed notices specifically referenced to two Head- 
quarters Ruling Letters and two New York Ruling Letters, the notice ad- 
vised all interested parties that they covered any rulings on identical or 
substantially similar merchandise that may exist, but had not been spe- 
cifically identified. Customs has undertaken reasonable efforts to 
search existing databases for rulings in addition to those identified. No 
further rulings have been found. Any party who has received an inter- 
pretive ruling or decision (i.e., a ruling letter, an internal advice memo- 
randum or decision or a protest review decision) on the merchandise 
subject to this notice, which determined a contrary country of origin or 
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which classified the merchandise contrary to this notice, should have 
advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)) as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUSA. Any person involved with substantially 
identical merchandise should have advised Customs during the com- 
ment period. An importer’s failure to have advised Customs of substan- 
tially identical merchandise or of a specific ruling not identified in the 
proposed notice, may raise issues of reasonable care on the part of the 
importers or their agents for importation of merchandise subsequent to 
the effective date of this notice. 

The Customs Service in Headquarters Ruling Letter 961238 ad- 
dressed the importer’s entitlement to preferential tariff treatment pur- 
suant to the North American Free Trade Agreement (NAFTA) and the 
country of origin of two styles of nursing pads. One style of nursing pad 
was composed entirely of woven cotton fabric formed in China and cut, 
joined together and edge-sewn in Canada. The second style of nursing 
pad was composed of woven cotton fabric formed in China, woven nylon 
fabric with a polyurethane coating formed in the United States and then 
cut, joined together and edge-sewn in Canada. The Customs Service in 
HQ 961238, relying on the merchandise being classified in subheading 
6217.10.9510, HTSUSA, held that neither style nursing pad qualified 
for preferential tariff treatment pursuant to the NAFTA and that the 
country of origin of both styles of nursing pads was Canada. 

It is now Customs determination that the country of origin of both 
styles of nursing pads is China, pursuant to the legal reasoning and 
analysis set forth in HQ 964387. The country of origin of the nursing pad 
composed entirely of woven cotton fabric formed in China and cut, 
joined together and edge-sewn in Canada is provided by 19 C.ER. 
102.21(c)(2). Paragraph (c)(2) of section 102.21, pursuant to paragraph 
(e), applicable when the country of origin can not be determined pur- 
suant paragraph (c)(1), provides that the country of origin of goods clas- 
sified in subheading 6307.90, HTSUS, shall be the country in which the 
fabric-making process occurred. 

The country of origin of the nursing pad composed of woven cotton 
fabric formed in China, woven nylon fabric with a polyurethane coating 
formed in the United States and then cut, joined together and edge-sewn 
in Canada is provided by 19 C.FR. 102.21(c)(4). Paragraph (c)(4) pro- 
vides that the country of origin of goods that could not be determined 
pursuant to section 102.21(c)(1), (2) or (3), shall be the country in which 
the most important assembly or manufacturing process occurs. Head- 
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quarters Ruling Letter 964387 is set forth as “Attachment A” to this doc- 
ument. 

The Customs Service in New York Ruling Letter C81609 classified 
two styles of nursing pads in subheading 6217.10.9510, HTSUSA. The 
respective nursing pads in issue in NY C81609 were composed entirely 
of woven cotton fabric and of woven cotton fabric with an outer layer of 
polyurethane coated woven nylon fabric. 

It is now Customs determination that both styles of nursing pads clas- 
sified in NY C81609 are properly classified in subheading 6307.90.9889, 
HTSUSA, pursuant to the legal reasoning and analysis set forth in HQ 
965711 (July 24, 2002) and HQ 965750. Headquarters Ruling Letter 
965711 is set forth as “Attachment B” to this document and HQ 965750 
is set forth as “Attachment C” to this document. 

The Customs Service in New York Ruling Letter D82853 classified 
nursing pads in subheading 6217.10.9510, HTSUSA. The articles in is- 
sue in NY D82853 had an initial layer of knit fabric, a second layer of a 
nonwoven fabric, a third layer, which provided the article with its absor- 
bent capability, composed of a nonwoven polyester fabric and a fourth 
layer of a woven fabric. 

It is now Customs determination that nursing pads with a knit com- 
ponent, nonwoven components and a woven component, in which the 
absorbent capability is provided by one of the nonwoven components, 
are properly classified in subheading 6307.90.9889, HTSUSA, pursuant 
to the legal reasoning and analysis set forth in HQ 965711 and HQ 
963826. Headquarters Ruling Letter 965711, as previously advised, is 
set forth as “Attachment B” to this document and HQ 963826 is set forth 
as “Attachment D” to this document. 

The Customs Service in Headquarters Ruling Letter 963488 classi- 
fied nursing pads in subheading 6217.10.9510, HTSUSA. The nursing 
pads classified in HQ 963488 had an initial layer of a nonwoven fabric, 
an inner absorbent layer of polyester and rayon textile wadding and a 
third layer of woven fabric. 

It is now Customs determination that nursing pads with an initial lay- 
er of anonwoven fabric, an inner absorbent layer of polyester and rayon 
textile wadding and a third layer of woven fabric are properly classified 
in subheading 5601.10.2000, HTSUSA, pursuant to the legal reasoning 
and analysis set forth in HQ 965711 and HQ 964388. Headquarters Rul- 
ing Letter 965711, as previously advised, is set forth as “Attachment B” 
to this document and HQ 964388 is set forth as “Attachment E” to this 
document. 

The Customs Service notes that in the proposed notice of revocation 
Customs proposed reclassifying the merchandise in HQ 963488 in sub- 
heading 6307.90.9889, HTSUSA. Customs anticipated classifying the 
nursing pads in this subheading under the mistaken belief that the in- 
ner absorbent layer of polyester and rayon was a nonwoven. Customs 
subsequent review of its file material confirms that the inner absorbent 
layer of polyester and rayon is a textile wadding. The nursing pads ini- 
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tially classified in HQ 963488 and now reconsidered and reclassified in 
HQ 964388 are properly classified in subheading 5601.10.2000, HTSU- 
SA. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modify HQ 961238 and 
revoking NY C81609, NY D82853 and HQ 963488, and any other rulings 
not specifically identified to reflect the proper country of origin and clas- 
sification of the merchandise. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
Customs to substantially identical merchandise. 

These rulings will become effective, in accordance with 19 U.S.C. 
1625(c), sixty (60) days after publication in the CUSTOMS BULLETIN. 


Dated: September 18, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 18, 2002. 


CLA-~2 RR:CR:TE 964387 jsj 
Category: Classification 


Tariff No. 6307.90.9889 
Mr. OWEN HAIRSINE 


ZEOTROPE HOLDINGS, LTD. 
12993 80'" Avenue 
Surrey, British Columbia 
Canada V3W 3B1 


Re: Reconsideration and Modification of HQ 961238 (April 21, 1998); Nursing Pads; 
Breast Pads; Country of Origin; Woven Absorbent Material; Subheading 
6307.90.9889, HTSUSA; NY C81609 (Nov. 19, 1997) Modified by HQ 961238 and Re- 
voked by HQ 965750; HQ 965711 (July 24, 2002). 


DEAR MR. HAIRSINE: 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered Headquarters Ruling Letter 961238 (April 21, 1998). 

The Customs Service in Headquarters Ruling Letter 961238 stated that nursing pads 
composed entirely of woven cotton fabric and nursing pads composed of woven cotton fab- 
ric with an outer layer of nylon fabric were classified in subheading 6217.10.9510, HTSU- 
SA. Headquarters Ruling Letter 961238, based on the articles being classified in heading 
6217, HTSUS, held that the nursing pads were not entitled to preferential tariff treat- 
ment pursuant to the North American Free Trade Agreement (NAFTA) and that their 
country of origin was Canada. 

The Customs Service has reviewed the classification ruling in NY C81609, classifying 
the nursing pads in subheading 6217.10.9510, HTSUSA, and determined that it is not cor- 
rect. New York Ruling Letter C81609 is being revoked by HQ 965750 pursuant to the anal- 
ysis set forth in HQ 965711 (July 24, 2002). 

The Customs Service in this ruling letter is modifying HQ 961238. The conclusion con- 
cerning the NAFTA preferential tariff treatment eligibility determination is correct, al- 
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though the reasoning based on the classification ruling is not accurate. Since the 
conclusion is correct, that the merchandise is not eligible for NAFTA preferential tariff 
treatment, that aspect of HQ 961238 will not be disturbed. 

The Customs Service in this ruling letter is modifying that aspect of HQ 961238 that 
addressed the country of origin determinations. Headquarters Ruling Letter 961238, 
based on the merchandise being classified in subheading 6217.10.9510, HTSUSA, ruled 
that the country of origin of the merchandise was Canada. It is Customs decision in this 
ruling letter that the country of origin is not Canada. The reasoning and analysis address- 
ing Customs decision concerning the correct country of origin is set forth in this letter. 

Pursuant to section 625 (c), Tariff Act of 1930, as amended, 19 U.S.C. 1625 (c), notice of 
the proposed modification of HQ 961238 was published on August 14, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 33. 


Facts: 


The articles in issue are two styles of nursing pads. 

Style one is composed solely of 100 percent woven cotton fabric. The fabric is cut into 
three pieces with triangular shapes and three pieces in the shape of a half-moon 

Style two is identical to style one, with the exception that it has a woven nylon fabric 
with a polyurethane coating on one side of the article. It is Customs understanding that 
the woven cotton fabric provides the article with its absorbent capability. 

The woven cotton fabric for both styles of nursing pads is formed in China. The woven 
nylon fabric with a polyurethane coating is formed and coated in the United States. The 
cotton and nylon fabrics are cut, joined and edge sewn in Canada. 


Issue: 


What is the country of origin of above-described nursing pad, identified by the Customs 
Service as style one, which is composed entirely of woven cotton fabric formed in China 
and cut, joined together and edge-sewn in Canada? 

What is the country of origin of above-described nursing pad, identified by the Customs 
Service as style two, which is composed of woven cotton fabric formed in China, woven 
nylon fabric with a polyurethane coating formed in the United States and then cut, joined 
together and edge-sewn in Canada? 

Law and Analysis: 
Classification 

The Customs Service in Headquarters Ruling Letter 965711 (July 24, 2002) provided 
classification analysis, at the heading level for heading 6307, HTSUS, for nursing pads 
substantially similar to those in this ruling letter composed entirely of woven cotton fabric 
and nursing pads composed of woven cotton fabric with an outer layer of nylon fabric. 
Heading 6307, HTSUS, a residual or basket provision, provides for the classification of 
“{o]ther made up articles, including dress patterns.” 

The legal reasoning and analysis addressing the classification, at the heading level, in 
heading 6307, HTSUS, of substantially similar nursing pads set forth in HQ 965711 is in- 
corporated into this ruling letter by reference. Headquarters Ruling Letter 965711 is at- 
tached to and made a part of this ruling letter. 

The classification of Zeotrope Holding’s nursing pads, composed entirely of woven cot- 
ton fabric and those composed of woven cotton fabric with an outer layer of nylon fabric 
are classified in proposed Headquarters Ruling Letter 965750 in subheading 
6307.90.9889, HTSUSA. Subheading 6307.90.9889, HTSUSA, provides for: 


6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 


6307.90.98 Other; 
Other: 
6307.90.9889 Other. 


Country of Origin 


Nursing Pads Composed Entirely of Woven Cotton Fabric Formed in China and Assembled 
in Canada 


The Uruguay Round Agreements Act, particularly section 334, codified at 19 U.S.C. 
3592, sets forth the rules of origin for textile and apparel products. Customs, pursuant to 
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the legislative authority extended to the Secretary of the Treasury, published regulations 
implementing the principles set forth by Congress. 

Section 102.21 of Customs regulations establishes, with specifically delineated excep- 
tions, that “this section shall control the determination of the country of origin of im- 
ported textile and apparel products for purposes of the Customs laws.” 19 C.FR. 102.21. 
Textile and apparel products that are encompassed within the scope of section 102.21 are 
any goods classifiable in Chapters 50 through 63 of the HTSUSA, as well as goods classifi- 
able under other specifically enunciated subheadings that include subheading 6307.90, 
HTSUS. See 19 C.FR. 102.21(b)(5). 

The nursing pad, identified as style one, is classified in subheading 6307.90.9889, 
HTSUSA. The nursing pads are, therefore, considered “textile products” for the purposes 
of section 102.21 country of origin determinations. 19 C.FR. 102.21(b)(5). 

The country of origin of textile and apparel products is determined by the sequential 
application of paragraphs (c)(1) through (c)(5) ofsection 102.21. Paragraph (c)(1) provides 
that “[t]he country of origin of a textile or apparel product is the single country, territory 
or insular possession in which the good was wholly obtained or produced.” Since the fabric 
of which the nursing pad is composed is formed in China and then cut, joined and edge- 
sewn in Canada, the origin of the assembled nursing pad cannot be determined by refer- 
ence to paragraph (c)(1). 

Paragraph (c)(2) of section 102.21 provides that where the country of origin cannot be 
determined according to paragraph (c)(1), resort should next be to paragraph (c)(2). The 
country of origin, according to paragraph (c)(2), is “the single country, territory or insular 
possession in which each foreign material incorporated in that good underwent an appli- 
cable change in tariff classification, and/or met any other requirement, specified for the 
good in paragraph (e)” of section 102.21. Paragraph (e), as applicable to the instant deter- 
mination, establishes a tariff shift rule that provides “The country of origin of a good clas- 
sifiable under subheading 6307.90 is the country, territory, or insular possession in which 
the fabric comprising the good was formed by a fabric-making process.” Section 102.21 
(b)(2) defines “fabric-making process” to mean “any manufacturing operation that begins 
with polymers, fibers, filaments (including strips), yarns, twine, cordage, rope, or strips 
and results in a textile fabric.” 19 CFR. 102.21(b)(2) 

Paragraph (c)(2) confers the country of origin of the style one nursing pad. The country 
of origin of the assembled nursing pad is China because the “fabric comprising the good 
was formed by a fabric-making process” in China. 19 C.FR. 102.21(c)(2). 


Nursing Pads Composed of Woven Cotton Fabric Formed in China, Nylon Woven Fabric 
With a Polyurethane Coating Formed in the United States and Assembled in Canada 


Commencing the country of origin determination of the style two nursing pad, com- 
posed of woven cotton fabric formed in China, woven nylon fabric with a polyurethane 
coating formed in the United States and assembled in Canada, the Customs Service again 
referenced section 102.21 of Customs Regulations. Paragraph (c)(1), for the reasons as- 
signed in the origin analysis of the style one nursing pad, does not confer the origin of the 
style two nursing pad 

Paragraph (c)(2) also fails to confer origin. Paragraph (e), as addressed above and as ap- 
plicable pursuant to paragraph (c)(2), establishes a tariff shift rule for articles classified in 
subheading 6307.90, HTSUS. The rule references “the country in which the fabric com- 
prising the good was formed by a fabric-making process.” (Emphasis added). The style two 
nursing pad is comprised of fabrics formed in two countries, the United States and China, 
precluding the application of paragraph (c)(2). 

Paragraph (3) of section 102.21, to which resort must be had since neither paragraphs 
(c)(1) nor (c)(2) determine the origin of the nursing pad, addresses knit to shape goods and 
goods that are not knit to shape, but which are wholly assembled in a single country, terri- 
tory or insular possession. See 19 C.F.R. 102.21 (c)(3). Paragraph (3) does not confer origin 
for two reasons. The Zeotrope nursing pad is not a knit to shape good as addressed in sub- 
paragraph (c)(3)(i) and, although the nursing pad is assembled entirely in Canada, sub- 
paragraph (c)(3)(ii) excepts goods classified in subheading 6307.90, HTSUS, from its 
application. Customs must now examine paragraph (c)(4) of section 102.21. 

Paragraph (c)(4) of section 102.21 provides: 


Where the country of origin of a textile or apparel product cannot be determined un- 
der paragraph (c) (1), (2) or (3) of this section, the country of origin of the good is the 
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single country, territory, or insular possession in which the most important assembly 
or manufacturing process occurred. 
It is the determination of this office that section 102.21(c)(4) confers origin on the style 
two Zeotrope nursing pad. The “most important assembly or manufacturing process” in 
the manufacture of the style two Zeotrope nursing pad occurs in China. 19 C.ER. 
102.21(c)(4). 

The woven cotton fabric manufactured in China is the most important part of the style 
two nursing pad. This aspect of the style two nursing pad is capable of functioning as a 
complete nursing pad, as is reflected by the fact that the style one nursing pad only con- 
sists of woven cotton fabric. The coated nylon fabric made in the United States provides 
the style two nursing pad with an added feature, a moisture-resistant barrier, not avail- 
able in the style one nursing pad, but it is not essential to the functioning of the article. 

It is additionally the determination of the Custom Service that the cutting, joining and 
sewing that occurs in Canada is outweighed in importance by the cotton fabric-making 
process that occurs in China. This position, resting the country of origin determination on 
the fabric-making process, rather than the assembly process, carries out the intent and 
purpose of Congress in the enactment of textile and apparel rules of origin in section 334 of 
the Uruguay Round Agreements Act. See HQ 958972 (April 9, 1996). 

Holding: 

Headquarters Ruling Letter 961238 (April 21, 1998) is modified. 

The country of origin of the style one Zeotrope Holdings, Ltd. nursing pad, composed 
entirely of woven cotton fabric formed in China that is cut, joined together and edge-sewn 
in Canada, is China. 

The country of origin of the style two Zeotrope Holdings, Ltd. nursing pad, composed of 
woven cotton fabric formed in China, woven nylon fabric with a polyurethane coating 
formed in the United States and that is cut, joined together and edge-sewn in Canada, is 
China. 

This ruling letter, in accordance with 19 U.S.C. 1625(c), will become effective sixty (60) 
days after its publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, July 24, 2002. 
CLA-2 RR:CR:TE 965711 jsj 
Category: Classification 
Tariff No. 6307.90.9889 
Ms. ESTELLE LEE 
PRESIDENT, TL CARE 
PO. Box 77087 
San Francisco, CA 94107 


Re: Nursing Pads; Breast Pads; Paper Absorbent Component; Textile Wadding Absor- 
bent Component; Woven Textile Fabric Absorbent Component; Nonwoven Textile 
Fabric, But Not Wadding Absorbent Component; General Rules of Interpretation 1 
and 3(b); Essential Character; Headings 4818, 5601 and 6307, HTSUS; Not Clothing 
Accessories, Heading 6217, HTSUS; Woven Cotton Absorbent Component; Subhead- 
ing 6307.90.9889, HTSUSA. 


DEAR Ms. LEE 

The purpose of this correspondence is to respond to your request dated April 25, 2002. 
The correspondence in issue requested a binding classification ruling of the merchandise 
described as a “nursing pad.” 
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This ruling is being issued subsequent to the following: (1) A review of your submission 
dated April 25, 2002; and (2) An examination of the sample that accompanied your ruling 
request. 


Facts: 

The article in issue, identified as a nursing pad, is designed to be placed in the brassiere 
of nursing mothers to absorb excess milk. It is circular or slightly conical in shape and 
measures five (5) inches in diameter. The nursing pad is composed entirely of four (4) lay- 
ers of 100 percent woven cotton fabric stated to be flannel. No other materials form a part 
of this article. The circumference is sewn. 

This merchandise is also commonly referred to as “breast pads.” The Customs Service, 
for convenience purposes, will refer to this item as a nursing pad. 

The Customs Service is advised that the country of manufacture is China. 


Issue: 
What is the classification, pursuant to the Harmonized Tariff Schedule of the United 


States Annotated, of the above-described nursing pad composed entirely of woven cotton 
fabric!? 


Law and Analysis 

The federal agency responsible for initially interpreting and applying the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) is the U.S. Customs Service.” 
The Customs Service, in accordance with its legislative mandate, classifies imported mer- 
chandise pursuant to the General Rules of Interpretation (GRI) and the Additional U.S. 
Rules of Interpretation.? 

General Rule of Interpretation 1 provides, in part, that classification decisions are to be 
“determined according to the terms of the headings and any relative section or chapter 
notes.” General Rule of Interpretation 1. General Rule of Interpretation 1 further states 
that merchandise which cannot be classified in accordance with the dictates of GRI 1 
should be classified pursuant to the other General Rules of Interpretation, provided the 
HTSUSA chapter headings or notes do not require otherwise. According to the Explanato- 
ry Notes (EN), the phrase in GRI 1, “provided such headings or notes do not otherwise 
require,” isintended to “make it quite clear that the terms of the headings and any relative 
Section or Chapter Notes are paramount.” General Rules for the Interpretation of the Har- 
monized System, Rule 1, Explanatory Note (V). 

The Explanatory Notes constitute the official interpretation of the Harmonized System 
at the international level. See Joint Explanatory Statement supra note 2, at 549. The Ex- 
planatory Notes, although neither legally binding nor dispositive of classification issues, 
do provide commentary on the scope of each heading of the HTSUS. The EN’ sare general- 
ly indicative of the proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg 
35127-28 (Aug. 23, 1989); Lonza, Inc. v. United States, 46 F- 341098, 1109 (Fed. Cir. 1995). 

The Customs Service, observing the dictates of GRI 1, to classify merchandise according 
to the terms of the headings and the section and chapter notes, has encountered signifi- 
cant difficulty in the classification of nursing pads. Nursing pads, as previously explained, 
are items used by nursing mothers to absorb excess breast milk during lactation. Nursing 
pads may be used for other purposes, but it is Customs conclusion that any use of nursing 
pads other than by nursing mothers to absorb excess milk is fugitive. 

The difficulty encountered by Customs in classifying this merchandise stems from two 
facts: (1) Nursing pads are not designated eo nomine in the tariff schedule; and (2) The 
manufacturers of nursing pads utilize different materials, primarily different absorbent 
material, to construct their products. Customs commenced the classification of this mer- 
chandise with this understanding. 

Customs survey of nursing pads indicates that they are manufactured utilizing primari- 
ly four types of absorbent material: (1) Paper and/or paper pulp; (2) Textile wadding; 


All aspects of this article are composed of woven cotton fabric, including the absorbent layer. 


1 
2 


See 19 U.S.C. 1500 (West 1999) (providing that the Customs Service is responsible for fixing the final appraisement, 
classification and amount of duty to be paid); See also Joint Explanatory Statement of the Committee of Conference, 
H.R. Conf. Rep. No. 100-576, at 549 (1988) reprinted in 1988 U.S. Code Cong. and Adm. News 1547, 1582 [hereinafter 
Joint Explanatory Statement] 

3 See 19 US. C. 1202 (West 1999); See generally, What Every Member of The Trade Community Should Know About 
Tariff Classification, an Informed Compliance Publication of the Customs Service available on the World Wide Web site 
of the Customs Service at www.customs.gov, search “Importing & Exporting” and then “U.S. Customs Informed Com- 
pliance Publications.” 





U.S. CUSTOMS SERVICE oa 


(3) Woven textile fabrics; and (4) Nonwoven textile fabrics that are not wadding. It is not 
Customs intention to suggest that this list is exclusive. Other absorbent materials may be 
used in the manufacture of nursing pads either presently or in the future. The four prima- 
ry types of absorbent material addressed above, for the purposes of this ruling letter, are 
not in composition with any type of super absorbent chemical compound. 

Since the tariff schedule does not designate nursing pads, eo nomine, that is by name, in 
any of the headings, Customs has determined that it is not possible to classify all nursing 
pads in a single heading. Failing to confirm a single heading into which all nursing pads 
may be properly classified, Customs re-examined the GRI’s, gave careful thought to the 
ruling requests and protests currently pending in the Office of Regulations and Rulings 
and reviewed the classification history of this line of merchandise. The decision was made, 
pursuant to the requirements of the GRI’s, to classify each article on its own merits. 

The Customs Service, pursuant to the principles of “informed compliance” and “shared 
responsibilities” set forth in the Customs Modernization Act,* has determined that in or- 
der for the trade community to understand Customs reasoning, it is important to address 
in this ruling letter Customs thought process with regards to the classification of nursing 
pads. It is Customs judgment because of the different ways in which different types of 
nursing pads are manufactured that providing comprehensive analysis of the classifica- 
tion of the different types of nursing pads will result in a more uniform and correct classifi- 
cation of this merchandise. 

Simply addressing TL Care’s nursing pad would meet Customs legal obligation, but 
that would only inform Customs field personnel and the trade of the classification of one 
type of nursing pad. Only a complete and thorough discussion of the classification of the 
different types of nursing pads can result in the uniformity sought by Customs and the 
accurate classification of merchandise required of the trade. 

The Customs Service will initially provide analysis of the headings that the agency has 
concluded are relevant to the classification of nursing pads. This ruling letter will con- 
clude with the classification of the TL Care nursing pad. 

It is the understanding of the Customs Service, as previously stated, that there are four 
primary types of nursing pads based on absorbent properties. The primary types of nurs- 
ing pads include those with the following types of absorbent material: (1) Paper; (2) Textile 
wadding; (3) Woven textile fabrics; and (4) Nonwoven textile fabrics that are not wadding. 
Customs will address the classification, at the heading level, of nursing pads with each of 
these absorbent materials. 

It is important to note that nursing pads are generally not composed entirely of the 
same material that provides the nursing pad with its absorbent capability. Although Cus- 
toms focus, as will be addressed subsequently, will be on the material or substance that 
provides a nursing pad with its absorbent capability, proper application of the GRI’s man- 
date that Customs not ignore the other materials or substances which make-up a particu- 
lar style of nursing pads. 


Nursing Pads of Heading 4818 

Nursing Pads Composed Entirely ol Materials Enumerated in Heading 4818 
Commencing the classification of nursing pads composed entirely of paper pulp, paper, 

cellulose wadding or webs of cellulose fibers, these nursing pads, in accordance with the 


dictates of GRI 1, are classified according to the terms of heading 4818, HTSUS. Heading 
4818, HTSUS, provides for the classification of: 


Toilet paper and similar paper * * * of akind used for household or sanitary purposes; 
* * * diapers, tampons, bed sheets and similar household, sanitary or hospital articles, 
articles of apparel and clothing accessories, of paper pulp, paper, cellulose wadding or 
webs of cellulose fibers. (Emphasis added). 


Explanatory Note 48.18 provides that heading 4818, HTSUS, addresses the classifica- 
tion of “household, sanitary or other hospital articles * * * of paper pulp, paper, cellulose 
wadding or webs of cellulose fibres.” Explanatory Note 44.18. Sanitary articles, in accor- 
dance with the definition of “sanitary” in Webster’s New Collegiate Dictionary are articles 
“of or relating to health.” Webster’s New Collegiate Dictionary, G. & C. Merriam Company 


4 See generally North American Free Trade Implementation Act, Pub. L. 103-183, 107 Stat. 2057 (1993); See also 
Customs Modernization and Informed Compliance Act: Hearing on H.R. 3935 Before the House Comm. on Ways and 
Means, Subcomm. On Trade, 102"4 Cong. 91 (1992) (statement of Carol Hallett, Commissioner, U.S. Customs Service) 
“Customs must do a better job of informing the trade community of how Customs does business; and the trade commu- 
nity must do a better job to assure compliance with U. S. trade laws.” 
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(1977). It is the judgment of this office that nursing pads, designed to absorb excess milk 
from nursing mothers, are sanitary articles for the purposes of the tariff schedule and are 
similar to diapers and tampons, the sanitary articles designated eo nomine in heading 
4818, HTSUS. 

It is, therefore, Customs determination that nursing pads composed entirely of paper 


pulp, paper, cellulose wadding or webs of cellulose fibers are properly classified, pursuant 
to GRI 1, in heading 4818, HTSUS. 


Nursing Pads with Components of Paper Pulp, Paper, Cellulose Wadding or Webs of 
Cellulose Fibers and of Textile Fabrics 


Nursing pads for which the absorbent capability is provided by paper pulp, paper, cellu- 
lose wadding or webs of cellulose fibers, but which are not composed entirely of the materi- 
als enumerated in heading 4818, may not be classified pursuant to GRI 1 in heading 4818, 
HTSUS. These nursing pads generally have an absorbent inner layer or layers composed 
of paper pulp, paper, cellulose wadding or webs of cellulose fibers, but the outer layer or 
layers, those layers not primarily designed and intended to provide the article with its ab- 
sorbent property, may generally be composed of one or more textile fabrics. The outer lay- 
er or layers may be, among other fabrics, lace, nonwoven fabrics or woven fabrics. 

Nursing pads with an outer component of a textile fabric or fabrics and with an inner 
absorbent component of paper pulp, paper, cellulose wadding or webs of cellulose fibers 
may not be classified pursuant to GRI 1. A review of the terms of the headings of the 
HTSUS and the relevant section and chapter notes does not establish a heading into 
which an article of this nature may be properly classified, pursuant to GRI 1. 

Having determined that General Rule of Interpretation 1 does not resolve this classifi- 
cation matter, the Customs Service reviewed GRI 2. Since nursing pads composed of an 
outer component of textile fabrics and with an inner absorbent component of the materi- 
als enumerated in heading 4818, HTSUS, that is, paper pulp, paper, cellulose wadding or 
webs of cellulose fibers, are not incomplete, unfinished, unassembled or disassembled ar- 
ticles, GRI 2(a) does not offer assistance. General Rule of Interpretation 2(b) does provide 
classification guidance. 

General Rule of Interpretation 2(b) provides, in part, that “[t]he classification of goods 
consisting of more than one material or substance shall be classified according to the prin- 
ciples of rule 3.” Since the nursing pad subject to this discussion is composed of both a tex- 
tile fabric component and acomponent of materials enumerated in heading 4818, HTSUS, 
it is composed of more than one material and resort must be had to GRI 3. 

The initial sentence of General Rule of Interpretation 3 provides that “[w]hen, by ap- 
plication of rule 2(b) or for any other reason, goods are, prima facie, classifiable under two 
or more headings, classification shall be * * *” according to GRI 3(a), (b) or (c). The nurs- 
ing pads subject to this discussion are, prima facie, classifiable in two headings. They are 
classifiable as “made up articles” of heading 6307, HTSUS, because of the textile fabric 
component and also as an article of heading 4818, HTSUS, because of their similarity to 
the eo nomine articles and composition of paper pulp, paper, cellulose wadding or webs of 
cellulose fibers. 

General Rule of Interpretation 3(a) states that “when two or more headings each refer 
to part only of the materials or substances contained in mixed or composite goods * * * 
those headings are to be regarded as equally specific in relation to the goods, even if one of 
them gives a more complete or precise description of the goods.” The nursing pad subject 
to this discussion is a composite good® and the headings under classification consideration 
each refer to only part of the materials in the good. Customs will, for that reason, turn to 
GRI 3(b). 

General Rule of Interpretation 3(b) provides, in part, that “composite goods * * * made 
up of different components * * * which cannot be classified by reference to 3(a), shall be 
classified asif they consisted of the * * * component which gives them their essential char- 
acter, insofar as this criterion is applicable.” The GRI’s do not provide a definition for the 
phrase “essential character,” but the EN’s suggest an illustrative list of factors to consider. 
Explanatory Note Rule 3(b) (VIII) states that the factors that may be relevant to the deter- 
mination of “essential character” “will vary between different kinds of goods,” but may 
include the nature of the material or component, its bulk, its quantity, its weight, its value 


5 See generally General Rules for the Interpretation of the Harmonized System, Rule 3(b) Explanatory Note (IX) (pro 
viding, in part, that composite goods include goods made up of different components in which “the components are 
attached to each other to form a practically inseparable whole”). 
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or the role played by the constituent material in relation to the use of the good. General 
Rules for the Interpretation of the Harmonized System, Rule 3 (b) Explanatory Note (VIII). 

It is the conclusion of the Customs Service that the absorbent component composed ofa 
material enumerated in heading 4818, HTSUS, is the component that gives the nursing 
pad its essential character. The absorbent material component plays the greatest role in 
the nursing pad, the absorption of excess milk during lactation. It is also the component 
that provides the nursing pad with its greatest bulk. 

It is, therefore, Customs determination that nursing pads composed of an outer compo- 
nent of a textile fabric or fabrics and with an inner absorbent component of paper pulp, 
paper, cellulose wadding or webs of cellulose fibers are properly classified, pursuant to GRI 
3(b), in heading 4818, HTSUS, as a similar sanitary article. 


Nursing Pads of Textile Wadding—Heading 5601 
Composed Entirely of Textile Wadding 


Commencing the classification of nursing pads composed entirely of textile wadding, 
these nursing pads, pursuant to GRI 1, are properly classified in heading 5601, HTSUS. 
Heading 5601, HTSUS, provides for the classification of “Wadding of textile materials and 
articles thereof; textile fibers, not extending 5 mm in length (flock), textile dust and mill 
neps.” 

Wadding, as described by the EN’s is “made by superimposing several layers of carded 
or air-laid textile fibres one on the other, and then compressing them in order to increase 
the cohesion of the fibres.” Explanatory Note 56.01(A). It is noted that in order for an ar- 
ticle to be wadding, the fibers must be readily separable, such as is possible with cotton 
balls frequently found in medicine bottles. See Explanatory Note 56.01(A). 

Heading 5601, HTSUS, provides for the classification of articles of “[w]adding of textile 
materials.” The Explanatory Notes reinforce the classification of nursing pads composed 
entirely of textile wadding in heading 5601, HTSUS. Explanatory Note 56.01(A)(2) sets 
forth that “[s]anitary towels and tampons, napkins (diapers) and napkin liners for babies 
and similar sanitary articles consisting of wadding, whether or not with knitted or loosely 
woven open-work covering” are classified in heading 5601, HTSUS. Customs, as previous- 
ly addressed, has concluded that nursing pads are similar to sanitary articles. 

It is, therefore, Customs determination that nursing pads composed entirely of textile 
wadding are properly classified, pursuant to GRI 1, in heading 5601, HTSUS, as articles of 
wadding of textile materials. 


Nursing Pads with Components of Textile Wadding and of Textile Fabrics 


Nursing pads for which the absorbent capability is provided by textile wadding, but 
which are not composed entirely of textile wadding, may not be classified pursuant to GRI 
1 in heading 5601, HTSUS. These nursing pads generally have an absorbent inner compo- 
nent of textile wadding, but also have outer components, not primarily designed and in- 
tended to provide the article with its absorbent property, composed of one or more textile 
fabrics. The outer components may be, among other fabrics, lace, nonwoven fabrics that 
are not wadding or woven fabrics. 

Nursing pads composed of an outer component of textile fabric and with an inner absor- 
bent component of textile wadding may not be classified pursuant to GRI 1. Areview of the 
terms of the headings of the HTSUS and the relevant section and chapter notes does not 
establish a heading into which an article of this nature is properly classifiable, pursuant to 
GRI 1. 

Having determined that General Rule of Interpretation 1 does not resolve this classifi- 
cation matter, the Customs Service reviewed GRI 2. Since nursing pads composed of an 
outer component of textile fabrics and an inner absorbent component of textile wadding 
are not incomplete, unfinished, unassembled or disassembled articles, GRI 2(a) does not 
offer assistance. General Rule of Interpretation 2(b) does provide classification guidance. 

General Rule of Interpretation 2(b) provides, in part, that “[t]he classification of goods 
consisting of more than one material or substance shall be classified according to the prin- 
ciples of rule 3.” Since the nursing pad subject to this discussion is composed of both textile 
fabrics and textile wadding, it is composed of more than one material and resort must be 
had to GRI 3. 

The initial sentence of General Rule of Interpretation 3 provides that “[w]hen, by ap- 
plication of rule 2(b) or for any other reason, goods are, prima facie, classifiable under two 
or more headings, classification shall be * * *” according to GRI 3(a), (b) or (c). The nurs- 
ing pads subject to this discussion are, prima facie, classifiable in two headings. They are 
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classifiable as “made up articles” of heading 6307, HTSUS, because of the textile fabric 
component and also as an article of “[w]Jadding of textile materials” of heading 5601, 
HTSUS, because of the textile wadding component. See Headings 5601 and 6307, HTSUS. 

General Rule of Interpretation 3(a) states that “when two or more headings each refer 
to part only of the materials or substances contained in mixed or composite goods * * * 
those headings are to be regarded as equally specific in relation to the goods, even if one of 
them gives a more complete or precise description of the goods.” The nursing pad subject 
to this discussion is a composite good and the headings under classification consideration 
each refer to only part of the materials in the good. Customs will, for that reason, turn to 
GRI 3(b). 

General Rule of Interpretation 3(b) provides, in part, that “composite goods * * * made 
up of different components * * * which cannot be classified by reference to 3(a), shall be 
classified asif they consisted of the * * * component which gives them their essential char- 
acter, insofar as this criterion is applicable.” The GRI’s do not provide a definition for the 
phrase “essential character,” but the EN’s suggest an illustrative list of factors to consider. 
Explanatory Note Rule 3(b) (VIII) states that the factors which may be relevant to the de- 
termination of “essential character” “will vary between different kinds of goods,” but may 
include the nature of the material or component, its bulk, its quantity, its weight, its value 
or the role played by the constituent material in relation to the use of the good. General 
Rules for the Interpretation of the Harmonized System, Rule 3 (6) Explanatory Note (VIII). 

It is the conclusion of the Customs Service that the inner absorbent component com- 
posed of textile wadding is the component that gives the nursing pad its essential charac- 
ter. The absorbent component plays the greatest role in the nursing pad, the absorption of 
excess milk during lactation. It is also the component that provides the nursing pad with 
its greatest bulk. 

It is, therefore, Customs determination that nursing pads composed of an outer compo- 
nent of textile fabrics and with an inner absorbent component of textile wadding are prop- 
erly classified, pursuant to GRI 3(b), in heading 5601, HTSUS, as articles of wadding of 
textile materials. 


Nursing Pads of Woven Fabric or of Nonwoven Fabric, But Not Wadding—Heading 6307 


Heading 6307, HTSUSA, a residual heading, provides for the classification of “Other 
made up articles, including dress patterns.” It is Customs determination, pursuant to GRI 


1, that heading 6307, HTSUSA, and no other heading, provides for the classification of 
nursing pads composed entirely of woven textile fabrics or of nonwoven textile fabrics that 
are not wadding. 

The expression “made up,” as used in heading 6307, HTSUSA, is defined in Section XI, 
note 7. “Made up,” pursuant to the section note, means articles, 


(a) Cut otherwise than into squares or rectangles; 

(b) Produced in the finished state, ready for use (or merely needing separation by 
cutting dividing threads) without sewing or other working (for example, certain dust- 
ers, towels, tablecloths, scarf squares, blankets); 

(c) Hemmed or with rolled edges, or with a knotted fringe at any of the edges, but 
excluding fabrics the cut edges of which have been prevented from unravelling by 
whipping or by other simple means; 

(d) Cut to size and having undergone a process of drawn thread work; 

(e) Assembled by sewing, gumming or otherwise (other than piece goods consisting 
of two or more lengths of identical material joined end to end and piece goods com- 
posed of two or more textiles assembled in layers, whether or not padded); or 

(f) Knitted or crocheted to shape, whether presented as separate items or in the 
form of a number of items in the length. 


The Explanatory Notes to heading 6307, HTSUSA, indicate that this heading is in- 
tended to include made up articles of any textile material, provided the articles are “not 
included more specifically in other headings of Section XI or elsewhere in the Nomencla- 
ture.” Explanatory Note 63.07. Explanatory Note 63.07 further provides that made up ar- 


6 A nonwoven textile fabric may upon initial examination appear to be wadding. If the textile fibers are not “readily 
separable,” the material is not wadding, but rather a nonwoven textile fabric. 
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ticles include “[s]anitary towels (excluding those of heading 56.01).’” Explanatory 
Note 63.07 (14). The EN’s do not define “sanitary towels,” but a review of the Explanatory 
Notes to heading 5601, HTSUS, suggests that sanitary towels are similar to “[s]anitary 
* * * tampons, napkins (diapers) and napkin liners for babies and similar sanitary articles 
* * * ” Explanatory Note 56.01(A)(3). These sanitary articles are similar to those ad- 
dressed in the analysis of heading 4818, HTSUS. The reasoning set forth concerning sani- 
tary articles of heading 4818, HTSUS, is equally applicable to sanitary towels and articles 
of heading 6307, HTSUS. 

It is, therefore, Customs determination that nursing pads composed entirely of woven 
textile fabrics or of nonwoven textile fabrics that are not wadding are not included more 
specifically elsewhere in the schedule, that they are described by section XI, note 7 andare 
properly classified at the heading level in heading 6307, HTSUS. Sanitary towels refer- 
enced in the Explanatory Notes, which Customs notes is not a term routinely employed in 
the United States, are a type of sanitary article. Nursing pads, as addressed previously, are 
sanitary articles. 


Clothing Accessories and Heading 6217 

The Customs Service has previously issued ruling letters classifying nursing pads, with- 
out regard to the material or substance that afforded the article its absorbent capability, in 
heading 6217, HTSUS. Heading 6217, HTSUS, provides, in part, for the classification of 
“Other made up clothing accessories * * *.” (Emphasis added). Customs has now deter- 
mined, subsequent to an exhaustive review of the tariff schedule and the Explanatory 
Notes, that nursing pads are not clothing accessories and should not be classified in head- 
ing 6217, HTSUS. 

Customs conclusion that nursing pads were clothing accessories was based on a review 
of the Explanatory Notes and the decision that nursing pads are “accessories,” that is, 
that they are secondary or subordinate in importance to clothing articles, adding to the 
beauty, convenience and effectiveness of the article. It is mow Customs determination that 
nursing pads are not “accessories” and that Explanatory Note 62.17, when read in its en- 
tirety, does not support the classification of nursing pads in heading 6217, HTSUS 

Explanatory Note 62.17 lists twelve categories of articles that should be classified as 
clothing accessories, or as parts of garments or clothing accessories. The items enumer- 
ated in EN 62.17 include: dress shields; shoulder or other pads; belts of all kinds (including 
bandoliers) and sashes; muffs; sleeve protectors; sailor’s collars; epaulettes and bras- 
sards; labels, badges, emblems, “flashes” and the like; frogs and lanyards; separately pre- 
sented removable linings for raincoats and similar garments; pockets, sleeves, collars, 
collarlettes, wimples, fallals of various kinds, cuffs, yokes, lapels and similar items; and 
stockings, socks and sockettes. 

Customs had previously placed considerable emphasis on the similarities between dress 
shields and shoulder pads, and nursing pads. It is now the determination of this office that 
Customs should not focus on only dress shields and shoulder pads when attempting to 
draw analogies to nursing pads, but must take into consideration all of the items listed in 
the Explanatory Note. 

Nursing pads, like dress shields, are worn in addition to the wearer’s clothing and do 
protect the wearer’s clothing from perspiration staining. Dress shields, unlike nursing 
pads, are principally intended to protect the wearer’s clothing. While nursing pads will 
protect the wearer’s brassiere and outer garment from possible staining, its primary use is 
to absorb excess milk, not protect the wearer’s clothing, particularly the brassiere. Nurs- 
ing mothers wear nursing brassieres for a limited period of time and concerns about stain- 
ing are minimal. Customs notes that nursing pads are generally purchased from 
maternity stores or drug stores, where as dress shields are generally purchased in fabric 
stores. 

Shoulder pads are designed and intended to complement the wearer’s clothing and, un- 
like nursing pads, have no protective function. Customs, as previously discussed, has con- 
cluded that the use of nursing pads for any purpose other than the absorption of excess 
milk during lactation is fugitive. Should pads, in this regard, are not analogous to nursing 
pads. 

A review of all of the items listed in EN 62.17 convinces Customs that nursing pads are 
not properly classified in heading 62.17, HTSUS. While nursing pads do have similarities 


’ The sanitary towels excluded from heading 6307, HTSUS, would be those with an absorbent component of textile 
wadding, the material of heading 5601, HTSUS, articles. 





388 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 40, OCTOBER 2, 2002 


with dress shields and shoulder pads, particularly dress shields, Customs concludes that a 
fair and accurate interpretation of EN 62.17 necessitates that nursing pads be compared 
to all of the items listed. When the features and uses of nursing pads are weighted against 
the features and uses of all of the items enumerated in EN 62.17, it is evident to Customs 
that nursing pads are not sufficiently analogous and should not be classified in heading 
6217, HTSUS. Nursing pads have little or nothing in common with items such as belts, 
sashes muffs, sleeve protectors, sailor’s collars, epaulettes, brassards, labels, badges, em- 
blems, “flashes,” frogs, lanyards, removable linings for raincoats, pockets, sleeves, collars, 
collarlettes, wimples, fallals, cuffs, yokes, lapels, stockings, socks and sockettes. 

The Customs Service is aware of HQ 963488 (May 2, 2000) and NY D82853 (Oct. 16, 
1998) classify similar nursing pads as clothing accessories in heading 6217, HTSUS. Cus- 
toms is re-examining the classification of this merchandise in heading 6217, HTSUS. Ifa 
decision is made to reclassify the merchandise in the identified ruling letters, the Customs 
Service will proceed in accordance with 19 U.S.C. 1625(c). 


TL Care’s Nursing Pad of Woven Cotton Fabric 


Commencing classification of the TL Care nursing pad, in accordance with the dictates 
of GRI 1, the Customs Service examined the headings of the HTSUSA. Heading 6307, 
HTSUSA, a residual heading, provides for the classification of “Other made up articles, 
including dress patterns.” It is Customs determination, as previously set forth in this rul- 
ing letter, that heading 6307, HTSUSA, and no other heading, provides for the classifica- 
tion of nursing pads composed entirely of woven cotton fabric. 

It is Customs determination that nursing pads composed entirely of woven cotton fabric 
are not included more specifically elsewhere in the schedule and that they are articles as- 
sembled by sewing, gumming or otherwise as describe by section XI, note 7 (e). Nursing 
pads, as previously resolved, are sanitary articles similar to sanitary towels. 

Continuing the classification of TL Care’s nursing pad composed solely of four layers of 
100 percent woven cotton fabric, the article is classified in subheading 6307.90.9889, 
HTSUSA. Subheading 6307.90.9889, HTSUSA, provides for the classification of: 


6307 Other made up articles, including dress patterns: 


6307.90 Other: 
Other: 


6307.90.98 Other; 
Other: 
6307.90.9889 Other. 


Holding: 


The TL Care nursing pad, composed entirely of woven cotton fabric, is classified in sub- 
heading 6730.90.9889, Harmonized Tariff Schedule of the United States Annotated. 
The General Column 1 Rate of Duty is seven (7) percent, ad valorem. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, September 18, 2002. 
CLA-2 RR:CR:TE 965750 jsj 
Category: Classification 


Tariff No. 6307.90.9889 
MR. OWEN HAIRSINE 


ZEOTROPE HOLDINGS, LTD 
12993 80°" Avenue 
Surrey, British Columbia 
Canada V3W 3B1 


Re: Reconsideration and Revocation of NY C81609 (Nov. 19, 1997); Nursing Pads; Breast 
Pads; Woven Absorbent Material; Subheading 6307.90.9889, HTSUSA; HQ 965711 
(July 24, 2002) Incorporated by Reference. 


DEAR Mk. HAIRSINE: 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered New York Ruling Letter C81609 (Nov. 19, 1997). 

The Customs Service in New York Ruling Letter C81609 classified two nursing pads, 
one composed entirely of woven cotton fabric and the other composed of woven cotton fab- 
ric with an outer layer of polyurethane coated woven nylon fabric, in subheading 
6217.10.9510, HTSUSA. The Customs Service has reviewed NY C81609 and determined 
that it is not correct. 

Customsis revoking NY C81609. The nursing pads, one composed entirely of woven cot- 
ton fabric and the other composed of woven cotton fabric with an outer layer of polyure- 
thane coated woven nylon fabric, are classified in subheading 6307.90.9889, HTSUSA 
The reasoning and analysis addressing Customs decision is provided in this ruling letter. 

Pursuant to section 625(c), Tariff Act of 1930, as amended, 19 U.S.C. 1625(c), notice of 
the proposed revocation of NY C81609 was published on August 14, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 33. 


Facts: 


The articles in issue are two styles of nursing pads. 

Style one is composed solely of 100 percent woven cotton fabric. The fabric is cut into 
three pieces with triangular shapes and three pieces in the shape of half-moons. 

Style two is identical to style one, with the exception that it has a breathable polyure- 
thane coated woven nylon fabric on one side of the article. It is Customs understanding 
that it is the woven cotton fabric which provides this article with its absorbent capability. 


Issue: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the above-described nursing pads, one composed entirely of woven 
cotton fabric and the other composed of woven cotton fabric with an outer layer of polyure- 
thane coated woven nylon fabric? 


Law and Analysis 

The Customs Service in Headquarters Ruling Letter 965711 (July 24, 2002) provided 
classification analysis, at the heading level for heading 6307, HTSUS, for nursing pads 
substantially similar to those in this ruling letter, composed entirely of woven cotton fab- 
ric and composed of woven cotton fabric with an outer layer of polyurethane coated woven 
nylon fabric. Heading 6307, HTSUS, a residual or basket provision, provides for the classi- 
fication of “[o]ther made up articles, including dress patterns.” 

The legal reasoning and analysis addressing the classification, at the heading level, in 
heading 6307, HTSUS, of nursing pads composed entirely of woven cotton fabric and com- 
posed of woven cotton fabric with an outer layer of polyurethane coated woven nylon fab- 
ric set forth in HQ 965711 is incorporated into this ruling letter by reference. 
Headquarters Ruling Letter 965711 is attached to and made a part of this ruling letter. 

Continuing the classification of Zeotrope Holdings’ nursing pad, at the subheading lev- 
el, Zeotrope’s nursing pads composed entirely of woven cotton fabric and composed of wo- 
ven cotton fabric with an outer layer of polyurethane coated woven nylon fabric are 
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classified in subheading 6307.90.9889, HTSUSA. Subheading 6307.90.9889, HTSUSA, 
provides for: 


6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.98 Other; 
Other: 
6307.90.9889 Other. 


Holding: 


New York Ruling Letter C81609 (Nov. 19, 1997) is revoked. 

The Zeotrope Holdings, Ltd. nursing pads composed entirely of woven cotton fabric and 
composed of woven cotton fabric with an outer layer of polyurethane coated woven nylon 
fabric are classified in subheading 6307.90.9889, Harmonized Tariff Schedule of the 
United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9889, HTSUSA, is seven 
(7) percent, ad valorem. 

The legal reasoning and analysis of Headquarters Ruling Letter 965711 (July 24, 2002) 
is incorporated by reference. Headquarters Ruling Letter 965711 is attached to and made 
a part of this ruling letter. 

This ruling letter, in accordance with 19 U.S.C. 1625(c), will become effective sixty (60) 
days after its publication in the CUSTOMS BULLETIN. 


MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, DC, September 18, 2002. 
CLA-2 RR:CR:TE 963826 jsj 
Category: Classification 
Tariff No. 6307.90.9889 
Ms. CARLA CRAVALHO 
HELLMANN INTERNATIONAL FORWARDERS, INC 
448 Grandview Drive 
South San Francisco, CA 94080 


Re: Reconsideration and Revocation of NY D82853 (Oct. 16, 1998); Nursing Pads; Breast 
Pads; Nonwoven Absorbent Material; Subheading 6307.90.9889, HTSUSA; HQ 
965711 (July 24, 2002) Incorporated by Reference. 


DEAR Ms. CRAVALHO 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered NY D82853 (Oct. 16, 1998) issued to you on the behalf of your client, Mantex Trad- 
ing, Inc. 

The Customs Service in New York Ruling Letter D82853 classified nursing pads with an 
initial layer of knit fabric, asecond layer of anonwoven fabric, a third layer, which provides 
the article with its absorbent capability, of anonwoven polyester fabric and a fourth layer 
of a woven fabric in subheading 6217.10.9510, HTSUSA. The Customs Service has re- 
viewed NY D82853 and determined that it is not correct. 

Customs is revoking NY D82853 and reclassifying nursing pads with a knit component, 
nonwoven components and a woven component, in which the absorbent capability is pro- 
vided by one of the nonwoven components, in subheading 6307.90.9889, HTSUSA. The 
reasoning and analysis addressing Customs decision is provided in this ruling letter and 
HQ 965711 (July 24, 2002) which is incorporated by reference. 
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Pursuant to section 625 (c), Tariff Act of 1930, as amended, 19 U.S.C. 1625(c), notice of 
the proposed revocation of NY D82853 was published on August 14, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 33. 


Facts: 


The article in issue, identified as a nursing pad, is designed to be placed in the brassiere 
of nursing mothers to absorb excess milk. Mantex’s nursing pad is circular, four and one- 
fourth (4%) inches in diameter and composed of four layers. 

The initial layer, which will come into contact with the brassiere, is composed of 100 per- 
cent nylon lace. The second layer is a 100 percent nonwoven polyester fabric lining. The 
third layer, which affords the article its absorbent capability, is composed of 100 percent 
nonwoven polyester fabric. The fourth and final layer, which will come into contact with 
the wearer’s skin, is composed of 100 percent woven cotton flannel fabric. 

The Customs Service specifically notes that the nonwoven polyester fabric that affords 
the nursing pad its absorbent capability is not wadding. 

The Customs Service is advised that the country of manufacture is China. 


Issue: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the above-described nursing pad with a knit component, nonwoven 
components and a woven component, in which the absorbent capability is provided by one 
of the nonwoven components? 


Law and Analysis: 

The Customs Service in Headquarters Ruling Letter 965711 (July 24, 2002) provided 
classification analysis, at the heading level, for a substantially similar nursing pad. Cus- 
toms, in HQ 965711, discussed the classification of a nursing pad with an absorbent non- 
woven fabric component and concluded that it should be classified in heading 6307, 
HTSUS. Heading 6307, HTSUS, a residual or basket provision, provides for the classifica- 
tion of “[o]ther made up articles, including dress patterns.” 

The legal reasoning and analysis addressing the classification, at the heading level, in 
heading 6307, HTSUS, ofa nursing pad with multiple components, in which the absorbent 
capability is provided by a nonwoven component, set forth in HQ 965711 is incorporated 
into this ruling letter by reference. Headquarters Ruling Letter 965711 is attached to and 
made a part of this ruling letter. 

The Customs Service is cognizant that HQ 965711 did not address the classification of 
nursing pads with knit textile fabric components. The reasoning applied in HQ 965711 
regarding nursing pads with woven and nonwoven textile fabric components in which 
those components do not provide the nursing pads with their absorbent capability is, how- 
ever, equally analogous. 

Continuing the classification of the Mantex nursing pad, at the subheading level, Man- 
tex’s nursing pad witha knit component, nonwoven components and a woven component, 
in which the absorbent capability is provided by one of the nonwoven components, is clas- 
sified in subheading 6307.90.9889, HTSUSA. Subheading 6307.90.9889, HTSUSA, pro- 
vides for: 


6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.98 Other; 
Other: 


6307.90.9889 Other. 


Holding: 

New York Ruling Letter D82853 (Oct. 16, 1998) is, hereby, revoked. 

The Mantex Trading, Inc. nursing pad with a knit component, nonwoven components 
and a woven component, in which the absorbent capability is provided by one of the non- 
woven components, is classified in subheading 6307.90.9889, Harmonized TariffSchedule 
of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9889, HTSUSA, is seven 
(7) percent, ad valorem. 

The legal reasoning and analysis of Headquarters Ruling Letter 965711 (July 24, 2002) 
is incorporated by reference. Headquarters Ruling Letter 965711 is attached to and made 
a part of this ruling letter. 
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This ruling letter, in accordance with 19 U.S.C. 1625(c), will become effective sixty (60) 
days after its publication in the CUSTOMS BULLETIN. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 18, 2002. 
CLA-2 RR:CR:TE 964388 jsj 
Category: Classification 


Tariff No. 5601.10.2000 
Ms. JOANNA CHEUNG 


HONG KONG ECONOMIC AND TRADE OFFICE 
1520 18* Street, N.W. 
Washington, DC 20036 


Re: Reconsideration and Revocation of HQ 963488 (May 2, 2000); Nursing Pads; Breast 
Pads; Nonwoven Absorbent Material; Subheading 5601.10.2000, HTSUSA; HQ 
965711 (July 24, 2002) Incorporated by Reference. 


DEAR MS. CHEUNG: 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered Headquarters Ruling Letter 963488 (May 2, 2000). This reconsideration was un- 
dertaken subsequent to a request from counsel for Gerber Products Company (Gerber). 

This reconsideration is being issued subsequent to the following: (1) A review of Gerb- 
er’s submission dated August 17, 2001; (2) An examination of the sample nursing pad in 


issue in HQ 963488; and (3) A meeting conducted at Customs Headquarters on December 
19, 2001, between a member of my staff and counsel for Gerber. 

The Customs Service has reviewed HQ 963488 in which Gerber’s nursing pad was clas- 
sified in subheading 6217.10.9530, HTSUSA. It is Customs determination that HQ 
963488 is not correct. Customs is revoking HQ 963488 and reclassifying the Gerber nurs- 
ing pad. 

Gerber’s nursing pad, in which the absorbent capability is provided by textile wadding, 
is properly classified in subheading 5601.10.2000, HTSUSA. The reasoning and analysis 
addressing this change is provided in this ruling letter and in HQ 965711, which is incor- 
porated by reference. 

Pursuant to section 625 (c), Tariff Act of 1930, as amended, 19 U.S.C. 1625 (c), notice of 
the proposed modification of HQ 963488 was published on August 14, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 33. 


Facts: 


The article in issue, identified as a nursing pad, is designed to be placed in the brassiere 
of nursing mothers to absorb excess milk. Gerber’s nursing pad is circular, four (4) inches 
in diameter and composed of three layers. The initial layer, which will come into contact 
with the brassiere, is composed of a nonwoven 100 percent polypropylene fabric. The 
middle layer, which affords the article its absorbent quality, is composed of a nonwoven 
polyester and rayon textile wadding. The third layer, which will come into contact with the 
wearer’s skin, is composed of 100 percent woven cotton fabric. 

The Customs Service is advised that the country of manufacture is Hong Kong. 


Issue: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the above-described nursing pad which has two outer layers, one of a 
nonwoven fabric and the other of a woven fabric, and an inner absorbent layer composed 
of a nonwoven polyester and rayon textile wadding? 
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Law and Analysis: 


The Customs Service in Headquarters Ruling Letter 965711 (July 24, 2002) provided 
classification analysis, at the heading level, for substantially similar nursing pads. Cus- 
toms, in HQ 965711, discussed the classification of nursing pads with components of tex- 
tile wadding, woven textile fabric and nonwoven textile fabric, in which the absorbent 
capability is provided by the textile wadding, and concluded that they should be classified 
in heading 5601, HTSUS. Heading 5601, HTSUS, provides for the classification of 
“[w]adding of textile materials and articles thereof; textile fibers, not extending 5 mm in 
length (flock), textile dust and mill neps.” 

The legal reasoning and analysis addressing the classification, at the heading level in 
heading 5601, HTSUS, of nursing pads for which the absorbent capability is provided by 
textile wadding, set forth in HQ 965711, isincorporated into this protest decision by refer- 
ence. Headquarters Ruling Letter 965711 is attached to and made a part of this protest 
decision. 

Continuing the classification of Gerber’s nursing pads, at the subheading level, Gerb- 
er’s nursing pads with components of textile wadding, woven textile fabric and nonwoven 
textile fabric, for which the absorbent capability is provided by textile wadding, are classi- 
fied in subheading 5601.10.2000, HTSUSA. Subheading 5601.10.2000, HTSUSA, pro- 
vides for: 


5601 Wadding of textile materials and articles thereof; textile fibers, not ex- 
tending 5 mm in length (flock), textile dust and mill neps: 
5601.10 Sanitary towels and tampons, diapers and diaper liners for babies 
and similar sanitary articles, of wadding: 
5601.10.2000 Other. 


Holding: 

Headquarters Ruling Letter 963488 (May 2, 2000) has been reconsidered and is re- 
voked. 

The Gerber nursing pads for which the absorbent capability is provided by an inner lay- 
er of a nonwoven polyester and rayon textile wadding and the outer layers are a woven 
fabric anda nonwoven fabric are classified in subheading 5601.10.2000, Harmonized Tar- 
iff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 5601.10.2000, HTSUSA, is eight 
and two-tenths (8.2) percent, ad valorem. 

The textile quota category for subheading 5601.10.2000, HTSUSA, is category 669. 

The legal reasoning and analysis of Headquarters Ruling Letter 965711 (July 24, 2002) 
is incorporated by reference. Headquarters Ruling Letter 965711 is attached to and made 
a part of this ruling letter. 

This ruling letter, in accordance with 19 U.S.C. 1625(c), will become effective sixty (60) 
days after its publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 40, OCTOBER 2, 2002 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO FILLING 
BOTTLES AS A MANUFACTURING PROCESS UNDER 19 USS.C. 
1313(a) 


AGENCY: U. S. Customs Service; Department of Treasury. 


ACTION: Notice of proposed modification of a ruling letter and revoca- 
tion of treatment relating to filling bottles as a manufacturing process 
under 19 U.S.C. 1313(a). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to 
manufacturing drawback under 19 U.S.C. 1313(a). Customs also in- 
tends to revoke any treatment previously accorded by Customs that is 
contrary to the position set forth in this notice. Comments are invited on 
the correctness of the intended actions. 


DATE: Comments must be received on or before November 1, 2002. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Comments 
submitted may be inspected at U.S. Customs Service, 799 9 Street, 


N.W., Washington, D.C. during regular business hours. Arrangements to 
inspect submitted comments should be made in advance by calling Mr. 
Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Margaret McKenna, 
Duty and Refund Determination Branch (202) 572-8806. 


SUPPLEMENTARY INFORMATION: 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
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ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1), this notice advises interested parties that Customs in- 
tends to modify a ruling letter pertaining to a manufacturing process for 
drawback. Customs has determined to modify the ruling because one of 
the described processes is not covered by the statute. Although in this 
notice Customs is specifically referring to one ruling, HQ 227906, this 
notice covers any rulings on this process which may exist but have not 
been specifically identified that are contrary to the position set forth in 
this notice. Customs has undertaken reasonable efforts to search exist- 
ing databases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the process subject to this notice, 
should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical mer- 
chandise that is contrary to the position set forth in this notice. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise or the importer’s or Customs previous interpretation of 19 U.S.C. 
1313 drawback provisions. Any person involved with substantially iden- 
tical merchandise should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical merchan- 
dise or of a specific ruling not identified in this notice that is contrary to 
the position set forth in this notice, may raise issues of reasonable care 
on the part of the importer or their agents for importations of merchan- 
dise subsequent to the effective date of the final decision on this notice. 

In Headquarters Ruling Letter (HQ) 227906 dated May 27, 1998, set 
forth as “Attachment A” to this document, Customs held that the re- 
packaging of imported toner that had been imported in bulk into smaller 
cartridges or bottles resulted in a commodity or article fit for a use for 
which it was otherwise not fit, thereby falling within the “letter and 
spirit” of “manufacture” for drawback purposes. 

The manufacturing process was described as dumping the bulk toner 
into a hopper and through the use of a foot pedal, manually filling the 
bottles and cartridges. The end user of the bottles pours the contents 
from the bottle into the copier while the cartridges are placed into the 
copier, a tab is pulled out, and the contents are dumped into the copying 
machine. Some cartridges are removed from the copier while other car- 
tridges remain in the machine. 
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Relying on the toner operation as being a manufacturing process the 
company submitted an application for a specific manufacturing draw- 
back ruling in order to obtain drawback on the exportation of the toner 
cartridges and bottles. Upon further review Customs now intends to 
modify the ruling with respect to filling toner in bottles that are not spe- 
cially made to be used in specific copying machines. It is now Customs 
position that these bottles would not qualify for manufacturing draw- 
back under title 19, United States Code, section 1313(a) but rather 
would qualify as unused merchandise drawback under title 19, United 
States Code, section 1313(j). 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify HQ 
227906 and revoke any treatment previously accorded by Customs to 
substantially identical operations that are contrary to the position set 
forth in this notice pursuant to the analysis set forth in Proposed Head- 
quarters Ruling Letter (HQ) 229488 (see “Attachment B” to this docu- 
ment). Before taking this action, consideration will be given to any 
written comments timely received. 


Dated: September 18, 2002. 


WILLIAM G. ROSOFF 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, May 27, 1998. 
DRA-2-01-RR:CR:DR 227906 SMC 


Category: Drawbaclc 
MR. BILL SMITH 


CARGO BROKERS INTERNATIONAL, INC 
P O. Box 45427 
Atlanta, GA 30320 


Re: Drawback; Manufacture or Production; 19 U. S.C. 1313(a); Unused merchandise; 
19 U.S.C. 1313(j); Anheuser-Buich v. United States; United States v. International 
Paint Co. 


DEAR Mk. SMITH: 

This is in response to your letter of February 16, 1998, requesting a ruling, on behalf of 
your client ITM Corporation, concerning the applicability of the drawback laws to a proc- 
essing involving copy machine toner. 

Facts: 

Your client imports toner for use in copy machines. The toner is imported in bulk con- 
tainers, repacked into smaller cartridges or bottles, and then sold domestically or interna- 
tionally. The process involves the dumping of the bulk toner into a hopper and through the 


use of a foot pedal, manually filling the bottles and cartridges. The toner that is exported is 
in the “same condition” as upon import. 
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The end user of the bottles of toner pours the contents from the bottle into the copier. 
The cartridges are actually placed into the copier, a tab is pulled out, and the contents are 
dumped into the copying machine. In most cases the cartridge is removed from the copier, 
although in a few cases the cartridges may remain in the machine but they serve no other 
purpose. This process is used to help prevent spillage of the toner. 


Issue: 


Does the processing of the toner as described constitute a “non-use” of that merchan- 
dise thereby enabling recovery of drawback under 19 U.S.C. 1313(j)(1) and (3); or is the 
processing a manufacture or production under 19 U.S.C. 1313(a)? 


Law and Analysis: 


19 U.S.C. § 1313, as amended by section 632(a) of the North American Free Trade 
Agreement (NAFTA) Implementation Act of 1993, provides in pertinent part that (a) 
“[u]pon the exportation * * * of articles manufactured or produced in the United States 
with the use of imported merchandise * * *, the full amount of duties paid upon the mer- 
chandise so used shall be refunded as drawback, less 1 per centum of such duties * * *”. 

In C.S.D. 79-40, Customs stated that “[m]anufacture or production is defined for draw- 
back as the process or processes which, through labor and manipulation, change or trans- 
form an article or articles into a new and different article having a distinctive name, 
character, or use.” See, for example, Anheuser-Busch Brewing Association v. United 
States, 207 U.S. 556 (1907). It has been held that if an operation renders a commodity or 
article fit for use for which it was otherwise not fit, the operation falls within the “letter 
and spirit” of manufacture.” United States v. International Paint Co., Inc., 35 C.C.PA. 87, 
C.A.D. 376 (1948). 

19 U.S.C. § 1313()(1) provides in part that if imported merchandise, on which was paid 
any duty, tax, or fee imposed under Federal law because of its importation, and is before 
the close of the 3-year period beginning on the date of importation either exported or de- 
stroyed under customs supervision and is not used within the United States before such 
exportation or destruction; then upon such exportation or destruction 99 percent of the 
amount of each duty, tax, or fee so paid shall be refunded as drawback 

19 U.S.C. §1313(j)(3) provides in pertinent part that “[t]he performing of any operation 
or combination of operations (including, but not limited to, testing, cleaning, repacking, 
inspecting, sorting, refurbishing, freezing, blending, repairing, reworking, cutting, slit- 
ting, adjusting, replacing components, relabeling, disassembling, and unpacking), not 
amounting to manufacture or production for drawback purposes * * * shall not be treated 
as a use of that merchandise. * * *”. (emphasis added) 

The processing of the toner as described would appear to be a repacking operation spe- 
cifically allowed under §1313(j)(3) as a “non-use” of merchandise as long as it does not 
amount to a manufacture or production. This office previously considered an identical op- 
eration involving copy machine toner. Headquarters Ruling 207865 dated June 25, 1977, 
addressed an issue involving toner that was imported in drums of 180 liters which was 
then rebottled into 600 milliliter bottles and packaged for retail sale. The retail bottles fit 
commercial copy machines, whereas the imported drums were not. It was held that since 
the rebottling of the bulk toner into consumer sized containers resulted in a retail prepa- 
ration suitable for immediate consumption thus changing the use and character of the 
merchandise, the operation constituted a manufacture or production within the meaning 
of the drawback statute. 

The same ruling that addressed the toner operation also held that bulk sugar purchased 
in #100 bags which was placed in hoppers of packaging machines and then inserted by the 
machine into individual portion sized— packets of one teaspoon each for retail sale also 
constituted a manufacture or production under the drawback statute. 


Holding: 


The toner operation results in a commodity or article fit for a use for which it was other- 
wise not fit, thereby falling within the “letter and spirit” of’*manufacture” for drawback 
purposes and therefore making 19 U.S.C. 1313(a) applicable. 

WILLIAM G. ROSOFF, 
Chief, 
Duty & Refund Determination Branch. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


DRA-2-01-RR:CR:DR 229488 MM 
Category: Drawback 
Mr. GEORGE M. KELLER 
CUSTOMS ADVISORY SERVICES, INC. 
1003 Virginia Avenue 
Suite 200 
Atlanta, GA 30354 


Re: Drawback; Manufacture or Production; 19 U.S.C. 1313(a); Unused Merchandise; 
19 U.S.C. 1313(j); HQ 227906; Toner Imported in Bulk; 19 U.S.C. 1625; Ruling Modifi- 
cation under Section 1625(c). 


DEAR Mk. KELLER: 

This isin reference to an application for a specific manufacturing drawback ruling filed 
on behalf of International Trade & Manufacturing Corporation d/b/a ITM, Inc. covering 
toner cartridges and bottles manufactured under title 19, United States Code, section 
1313(b) with the use of dry bulk toner. The application was submitted pursuant to Head- 
quarters Ruling Letter (HQ) 227906 issued to ITM Corporation (ITM) on May 27, 1998 
concerning the applicability of drawback under section 1313(a) on toner imported in bulk 
containers and repackaged into cartridges or bottles. 

We held in HQ 227906 that the operation of repackaging imported toner into cartridges 
and bottles resulted in a commodity or article fit for a use for which it was otherwise not fit, 
therefore making 19 U.S.C. 1313(a) applicable. Upon review of HQ 227906 Customs has 
determined that repackaging imported bulk toner into bottles of toner that are not made 
to fit a particular copy machine but are merely used by the operator to physically pour the 
toner into the machine does not produce an article fit for a use for which it was otherwise 
not fit. The ruling is to be modified for the reasons set forth below. 


Facts: 


ITM imports bulk toner for use in copy machines. The bulk toner is received by ITM in 
60, 80 and 100 kilogram drumsor barrels to be conveyed to smaller containers used in spe- 
cific copy machines. The operation involves machines that take the bulk product and by 
use of vacuum and screw augers convey the toner to the appropriate container. The toner 
is vacuumed from barrel or drum and transferred to a holding tank. An auger then screws 
toner down a tube and deposits it into the proper container. 

Various shapes and sizes of toner containers are used in copy machines. The toner con- 
tainers are known as toner kits, bottles, tubes, cartridges, consumables, containers or 
starter kits. They all refer to the same product, a container which holds toner which is in- 
serted into the machine to make copies. 

There are four main ways of conveying the toner to the machine: 


1. Asealed container of toner which when the seal is removed is physically poured 
into the toner hopper or receptacle in the machine by the operator. The container is 
then discarded. This material is stored in the machine until it calls for the addition of 
more toner to be added to the developer section. Bottle type containers are used in 
this method by the operator to pour the toner into the machine. 

2. Asealed container of toner which is snapped in place on the toner receptacle and 
has a foam rubber insert. The operator then pulls the seal on the toner container and 
the toner is dumped or gravity fed into the toner hopper or receptacle which is part of 
the machine. The container is then discarded. Either cartridge or bottle type contain- 
ers that are specifically engineered to be used with particular model copiers are used 
in this method to dump the product into the machine receptacle. 

3. Acontainer of toner which staysin the copier until empty and dispenses the toner 
when the machine requires the addition of more toner. These containers usually use a 
spiral groove on the container to gradually move the toner from container to the toner 
receptacle when needed. Bottle type containers that are specifically engineered to be 
used with particular model copiers are used in this method to dispense the toner slow- 
ly when the machine requires additional toner. 

4. Acontainer of toner which staysin the copier until empty and dispenses the toner 
through a mechanical action produced by the machine through a gear connection to 
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the toner container which moves a paddle or auger to shove the toner into the ma- 
chine receptacle. Cartridge type containers that are specifically engineered to be used 
with particular model copiers are used in this method to dispense the toner when the 
machine requires additional toner. 

Issue: 


Whether the bottled toner which is physically poured into the machine as described in 
item 1 above qualifies for manufacturing drawback under 19 U.S.C. 1313(a). 


Law and Analysis: 


Drawback is authorized under the provisions of title 19, United States Code, section 
1313(a) upon the exportation of articles manufactured or produced in the United States 
with the use of imported merchandise. The Customs Regulations 19 CFR 191.2(q), define 
a manufacture or production as: 


1. A process, including, but not limited to, an assembly, by which merchandise is 
made into anew and different article having a distinctive “name, character or use”; or 

2. A process, including, but not limited to, an assembly, by which merchandise is 
made fit for a particular use even though it does not meet the requirements of para- 
graph (q)(1) of this section. 

Generally, in determining whether there has been a manufacture or production for 
drawback purposes, Customs has long used the criteria in the Anheuser-Busch Brewing 
Association v. United States 207 U.S. 566 (1908) case. Under that case, a manufacture or 
production is considered to have occurred when the merchandise under consideration is 
changed or transformed into a new and different article having a distinctive name, charac- 
ter, or use. 

In HQ 227906 we held that the operation of filling various bottles and cartridges with 
imported bulk toner resulted in a commodity or article fit for a use for which it was other- 
wise not fit, thereby falling within the “letter and spirit” of “manufacture” for drawback 
purposes. It was stated that the end user of the bottles of toner would pour the contents 
from the bottle into the copier while the cartridges were actually placed into the copier 
allowing the contents to be dumped into the copying machine. This conclusion was based 
on a previous ruling HQ 207865 dated June 25, 1977 concerning toner imported in 180 
liter drums which was rebottled into 600 milliliter bottles and packaged for retail sale. 
However, the retail bottles in this case were all made to fit commercial copy machines. It 
was held the rebottling of bulk toner into bottles that were intended to be used as part of 
the copier rather than as containers resulted in a retail preparation suitable for immedi- 
ate consumption thus changing the use and character of the merchandise. The operation 
was said to constitute a manufacture or production within the meaning of the drawback 
statute. 

In determining whether the end product would have been processed into a new and dif- 
ferent article with a distinctive name, character or use we can look to the classification of 
the end use toner bottles and cartridges. In HQ 964351 Customs determined that toner 
cartridges and bottles like those described in items 2, 3 and 4 under the FACTS section 
that are made to fit specific copy machines whether they remain in the machines until they 
were empty of toner or are fitted onto the machine to refill the machine with toner are to 
be classified as parts or accessories of copying machines. The bottles of toner described in 
item 1 are not made to fit into or onto specific machines and would be considered contain- 
ers of toner. 

However, unused merchandise drawback is allowable under title 19, United States 
Code, section 1313(j) on imported merchandise which has been exported or destroyed un- 
der Customs supervision within 3 years of the date of importation and has not been used in 
the United States before such exportation or destruction. The term “unused merchan- 
dise” is not defined in the Customs Regulations. However, it has been determined that an 
article is used when it is employed for the purpose for which it was manufactured or when 
it is used in the manufacture or production of another article. Section 1313(j)(3) provides 
that the performance of certain operations or combination of operations (such as testing, 
cleaning, repacking, inspecting, sorting, refurbishing, freezing, blending, repairing, re- 
working, cutting, slitting, adjusting, replacing components, relabeling, disassembling, 
and unpacking), on the imported item, not amounting to a manufacturing or production 
for drawback purposes, will not be treated as a “use” of that merchandise. The toner de- 
scribed in item 1 under the FACTS section would qualify as unused merchandise draw- 
back because it is merely bottled which does not amount to a manufacture or production 
for drawback purposes. 
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Holding: 


Upon reconsideration of HQ 227906 we find that the toner in bottles as described in 
item 1 under the FACTS section which were not made to fit specific copying machines has 
not been changed in name, character or use and is therefore not eligible for manufacturing 
drawback under 19 U.S.C. 1313(a). However, we find such bottled toner is eligible for un- 
used merchandise drawback under 19 U.S.C. 1313(j)(1). 

MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TARIFF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF LAMSTUDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a ruling letter and revocation of treat- 
ment relating to the tariff classification of lamstuds. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of lamstuds under the Harmonized Tariff Schedule of the 


United States (HTSUS). Customs is also revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. No- 
tice of the proposed actions was published on August 14, 2002, in 
Volume 36, Number 33, of the CUSTOMS BULLETIN. Customs received no 
comments in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after December 2, 
2002. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tile Classification Branch, at (202) 572-8814. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
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pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by Title VI, notice proposing to revoke NY 
F84037, dated March 27, 2000, and to revoke any treatment accorded to 
substantially identical merchandise was published in the August 14, 
2002, CUSTOMS BULLETIN, Volume 36, Number 33. Customs received no 
comments. 

In NY F84037, we determined that the lamstud products were special- 
ly constructed for use as structural wood members in modular homes 
and that the manufacturing process provided extra stability and dedi- 
cated the product for use as builder’s carpentry. 

However, we now find that that the lamstud products are also used in 
non-structural applications and that the manufacturing process does 
not confer any specific dedication of the product. The lamstuds are prop- 
erly classified in subheading 4421.90.9740, HTSUS, as general use lum- 
ber that has been edge-jointed and glued together. 

As stated in the proposed notice, this revocation and modification will 
cover any rulings on the subject merchandise which may exist but which 
have not been specifically identified. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice should have advised Customs during the comment 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, have been the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling ofa third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during the comment period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on aspecific ruling concerning the merchandise covered by this notice 
which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
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agents for importations of merchandise subsequent to the effective date 
of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY F84037, 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 964620, which is attached to this document. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: September 16, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 16, 2002. 


CLA-2 RR:CR:TE 964620 RH 
Category: Classification 


Tariff No. 4421.90.9740 
MR. JAMES F: MORGAN 


SENIOR CONSULTANT 

TRADE & REGULATORY SERVICES 
PBB GLOBAL LOGISTICS 

883-D Airport Park Road 

Glen Burnie, MD 21061 


Re: Revocation of NY F84037; Request for Tariff Classification Ruling on Lamstuds; 
Heading 4421; Heading 4418; Edge-glued lumber. 


DEAR MR. MORGAN: 

This is in reply to your letter of September 13, 2000, on behalf of IBL Inc., requesting a 
ruling on the classification of “lamstuds.” 

We have also reviewed New York Ruling Letter (NY) F84037, dated March 27, 2000, is- 
sued to you, on behalf of IBL, Inc., concerning the classification of lamstuds constructed 
for use as framework in modular homes. The manufacture of the wood in that case is iden- 
tical to the manufacture of the wood in your current request. 

In NY F84037, we held that the lamstuds were fabricated structural components of 
walls and ceilings, in the form of assembled goods, and were classifiable under subheading 
4418.90.4040 of the Harmonized Tariff Schedule of the United States (HTSUS). However, 
after further review of the facts in both submissions we find that NY F84037 is incorrect. 
The correct classification of the lamstuds is under heading 4421, HTSUS, as other articles 
of wood. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 





U.S. CUSTOMS SERVICE 


revocation of NY F84037 was published on August 14, 2002, in Vol. 36, No. 33 of the Cus- 
TOMS BULLETIN. Customs received no comments. 


Facts: 
You describe the manufacture of the lamstuds in both submissions as follows: 


1. Each short piece of wood (1%4” to 5” wide) is cleared of defects, e.g., knots; 

2. Each wood piece iscut to a precise length, e.g., 12” to 36” and put into arespective 
accumulator; 

3. Each piece is double tongued and grooved on the edges; 

4. The double tongued and grooved wood pieces are then pressed together forming 
edge-glued boards; 

5. The edge-glued wood is now cut into boards, and the short pieces are finger- 
jointed to produce various lengths, then precision end-trimmed to the finished size 
desired. 


In the instant ruling request, you state that the lamstuds will be used as door panels, 
floor joists, door lintels and ceiling rafters. 


Issue: 


What is the correct classification of the lamstuds? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, for ex- 
ample, heading 4403, HTSUS, isa general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, is a basket 
provision for more advanced articles of wood that cannot be classified elsewhere in the 
chapter. 

Additionally, the Explanatory Notes (EN’s) to the Harmonized Commodity Description 
and Coding System constitute the official interpretation of the nomenclature at the inter- 
national level. The EN’s are not legally binding. However, they do represent the consid- 
ered views of classification experts of the Harmonized System Committee. It has therefore 
been the practice of the Customs Service to follow, whenever possible, the terms of the 
EN’s when interpreting the HTSUS. 

Heading 4418 provides for, among other things, builder’sjoinery and carpentry of wood. 
The EN to heading 4418, HTSUS, state in pertinent part: 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 
other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc. 


The term “joinery” applies more particularly to builders’ fittings (such as doors, win- 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or 
in scaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work. * * * 


In NY F84037, we determined that the lamstud products were specially constructed for 
use as structural wood members in modular homes and that the manufacturing process 
provided extra stability and dedicated the product for use as builder’s carpentry. 

However, the present ruling request shows that the lamstud products are also used in 
non-structural applications and that the manufacturing process does not confer any spe- 
cific dedication of the product. We now find that the lamstud manufacturing process pro- 
duces general use lumber that has been edge-jointed and glued together. 

In Headquarters Ruling Letter (HQ) 088292, dated February 21, 1991, Customs held 
that a4” square hemlock post composed of edge-glued lumber, not otherwise worked, was 
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classified in heading 4421, HTSUS, as opposed to heading 4418, HTSUS. The rulingreads 
in pertinent part: 


The merchandise as imported is not sufficiently finished to constitute either joinery 
or carpentry * * * Bothjoinery and carpentry consist of articles which have been sub- 
ject to some form of millwork or other working associated with a specific end product. 
Theimported blanks may be suitable for any number of purposes, including manufac- 
ture into builders’ joinery. However, at the time of importation that ultimate use is 
not evident from the condition of the goods. In our opinion they are not sufficiently 
advanced to be considered articles of heading 4418, HTSUS. 


Moreover, Customs has consistently classified square cut edge-glued lumber, not other- 
wise worked than cut to size, in heading 4421, HTSUS. See NY 836623, dated March 2, 
1989; NY 838097, dated April 6, 1989; NY 844916, dated September 20, 1989; and NY 
F 88847, dated July 19, 2000. 

We note that subheading 4418.90.20, HTSUS, provides for “Edge-glued lumber.” How- 
ever, the terms of a subheading at the 8-digit level such as this can only be read in light of 
the terms of the superior headings. In this case, the superior heading, 4418, HTSUS, pro- 
vides for specific articles, namely builders’ joinery and carpentry. However, if as in this 
case, the merchandise does not fit within the scope of the heading, the heading must be 
discounted, and examination of its subheadings is precluded. Thus, although “edge-glued 
lumber” may describe the goods, we are precluded by the superior heading from classify- 
ing the goods under subheading 4418.90.20, HTSUS. 

Following the same reasoning in HQ 088292, we find that the lamstud products are not 
sufficiently advanced to be considered builder’s joinery or carpentry of wood and are cor- 
rectly classified under subheading 4421.90.9740, HTSUS. 


Holding: 

NY F84037 is hereby REVOKED. The lamstuds are classified under subheading 
4421.90.9740, HTSUS. They are dutiable at the general column one rate at 3.3 percent ad 
valorem. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 


(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF FISH OIL PRODUCTS REFERRED TO AS 
EPAX 3000 TG AND EPAX 0525 TG 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter and revocation of treatment relating to the classification of fish oil 
products referred to as EPAX 3000 TG and EPAX 0525 TG. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling concerning the tariff classi- 
fication of fish oil products referred to as EPAX 3000 TG and EPAX 0525 
TG, under the Harmonized Tariff Schedule of the United States 
(HTSUS). Similarly, Customs intends to revoke any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
Comments are invited on the correctness of the proposed actions. 


DATE: Comments must be received on or before November 1, 2002. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulation and Rulings, Attention: Commercial Rulings 
Division, 1800 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Comments submitted may be inspected at 799 9th Street, N.W., Wash- 
ington, D.C. during regular business hours. Arrangements to inspect 
submitted comments should be made in advance by calling Mr. Joseph 
Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 572-8784. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
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the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff clas- 
sification of certain fish oil mixtures. Although in this notice Customs is 
specifically referring to New York Ruling Letter (NY) E81911, dated 
September 30, 1999, this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. Customs has 
undertaken reasonable efforts to search existing data bases for rulings 
in addition to the one identified. No further rulings have been found. 
This notice will cover any rulings on this merchandise that may exist 
but have not been specifically identified. Any party who has received an 
interpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise sub- 
ject to this notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or his agents for importations of merchan- 
dise subsequent to this notice. 

In NY E81911, Customs ruled that EPAX 3000 TG and EPAX 0525 TG 
were classified in subheading 3824.90.40, HTSUS, the provision for 
“[p]repared binders for foundry molds or cores; chemical products and 
preparations of the chemical or allied industries (including those con- 
sisting of mixtures of natural products), not elsewhere specified or in- 
cluded: [flatty substances of animal or vegetable origin and mixtures 
thereof.” NY E81911 is set forth as Attachment “A” to this document. 

It is now Customs position that EPAX 3000 TG and EPAX 0525 TG 
were not correctly classified in NY E81911 because these substances are 
specifically described by subheading 1517.90.20, HTSUS, as “[mJarga- 
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rine; edible mixtures or preparations of animal or vegetable fats or oils 
or of fractions of different fats or oils of this chapter, other than edible 
fats or oils or their fractions of heading 1516: [o]ther: [a]rtificial mix- 
tures of two or more of the products provided for in headings 1501 to 
1515, inclusive: [o]ther.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
E81911 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 965784. (see At- 
tachment “B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: September 13, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, September 30, 1999. 


CLA-2-38:RR:NC:2:239 E81911 
Category: Classification 
Tariff No. 3824.90.4020 
Mk. RICARDO V. AGUIRRE, JR. 


A. BURGHART SHIPPING Co., INC. 
HEMISPHERE CENTER 
Newark, NJ 07114 


Re: The tariff classification of EPAX 3000 TG (CAS 8016-13-5), EPAX 0525 TG (CAS 
8016-13-5), EPAX 5500 TG (CAS 68424-59-9), EPAX 2050 TG (CAS 68424-59-9), 
and EPAX 5500 EE (CAS 97434-94-1) from Norway. 


DEAR MR. AGUIRRE: 

In your letter dated May 7, 1999, on behalf of your client Pharmline Inc., you requested 
a tariff classification ruling for the above products. 

EPAX 3000 TG and EPAX 0525 TG are mixtures of triglyceride esters of saturated and 
unsaturated fatty acids that are obtained from a mixture of fish oils by refining, winteriz- 
ing, bleaching, and deodorizing. EPAX 5500 TG and EPAX 2050 TG are mixtures contain- 
ing monoglyceride, diglyceride and triglyceride esters of saturated C14-C18 and 
unsaturated C16-—C22 fatty acids. They are prepared by hydrolysis, distillation, fractiona- 
tion, and esterification. EPAX 5500 EE is a mixture of ethyl esters of saturated C14-C18 
and unsaturated C16-C22 fatty acids. 

The applicable subheading for all 5 products will be 3824.90.4020, Harmonized Tariff 
Schedule of the United States (HTS), which provides for prepared binders for foundry 
molds or cores; chemical products and preparations of the chemical or allied industries 
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(including those consisting of mixtures of natural products), not elsewhere specified or in- 
cluded; residual products of the chemical or allied industries, not elsewhere specified or 
included: other. The rate of duty will be 4.6 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Andrew Stone at 212-637-7063. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965784 AM 
Category: Classification 


Tariff No. 1517.90.20 
MR. RICARDO V. AGUIRRE, JR. 


A. BURGHART SHIPPING Co., INC 
HEMISPHERE CENTER 
Newark, NJ 07114 


Re: Modification of NY E81911; EPAX 3000 TG and EPAX 0525 TG. 


DEAR MR. AGUIRRE: 
This is regarding New York Ruling Letter (NY) E81911, issued to you on September 30, 


1999, on behalf of Pharmline Inc., regarding classification of EPAX 3000 TG and EPAX 
0525 TG and other fish oil products, under the Harmonized Tariff Schedule of the United 
States (HTSUS). 

Due to processing differences of EPAX 3000 TG and EPAX 0525 TG from the other fish 
oils discussed in NY E81911, we now believe that EPAX 3000 TG and EPAX 0525 TG are 
correctly classified in heading 1517, HTSUS, as “edible mixtures of animal oils.” 


Facts: 


The merchandise, EPAX 3000 TG and EPAX 0525 TG, are mixtures of triglyceride es- 
ters of saturated and unsaturated fatty acids that are obtained from a mixture of fish oils 
by refining, winterizing, bleaching, and deodorizing. Both products have the CAS registry 
number 8016-13-5. 

In NY E81911, Customs classified the subject merchandise along with the other fish oils 
in subheading 3824.90.40, HTSUS, the provision for “[p]repared binders for foundry 
molds or cores; chemical products and preparations of the chemical or allied industries 
(including those consisting of mixtures of natural products), not elsewhere specified or in- 
cluded: other: [flatty substances of animal or vegetable origin and mixtures thereof.” 


Issue: 
What is the classification of EPAX 3000 TG and EPAX 0525 TG? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied in order. 
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In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are the official interpretation of the Harmonized System at the 
international level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


1517 Margarine; edible mixtures or preparations of animal or vegetable fats or 
oils or of fractions of different fats or oils of this chapter, other than edible 
fats or oils or their fractions of heading 1516: 


3824 Prepared binders for foundry molds or cores; chemical products and prepa- 
rations of the chemical or allied industries (including those consisting of 
mixtures of natural products), not elsewhere specified or included: 


General EN(1)(A) to Chapter 15 states that the chapter covers “[a]nimal or vegetable 
fats and oils, whether crude, purified or refined or treated in certain ways (e.g., boiled, sul- 
phurised or hydrogenated).” The General ENs to Chapter 15 go on to define “animal or 
vegetable fats and oils” as “esters of glycerol with fatty acids (such as palmitic, stearic and 
oleic acids).” Furthermore, “* * * vegetable or animal fats and oils and their fractions are 
classified in this Chapter whether used as foodstuffs or for technical or industrial pur- 
poses (e.g., the manufacture of soap, candles, lubricants, varnishes or paints).” The Gen- 
eral ENs to the chapter also state that “[t]hese headings cover crude fats and oils and their 
fractions, as well as those which have been refined or purified, e.g., by clarifying, wash- 
ing, filtering, decolorizing, deacidifying or deodorizing.” Lastly, the ENsstate that the 
main methods used for fractionation include winterisation (emphasis added). 

If the product can be described by the termsof heading 1517, HTSUS, it cannot be classi- 
fied in heading 3824, HTSUS, the provision for chemical products not elsewhere specified 
or included. The instant merchandise is triglycerides, obtained from a mixture of fish oils, 
which have been refined, winterized, bleached (decolorized) and deodorized. Fish oil is oil 
of an animal. Tryglycerides are esters of glycerol specified in the ENs as an animal fat and 
oil. All of the processes to which the fish oils have been subjected are specifically men- 
tioned in the ENs as acceptable processing for oils of Chapter 15, HTSUS. Therefore, the 
merchandise is specifically described by the terms of heading 1517, HTSUS, and cannot be 
classified in heading 3824, HTSUS. Moreover, NY H87794, dated June 4, 2002, classifies a 
similar product containing triglycerides of fish oils that, as in the instant product, have 
not been chemically modified, in heading 1517, HTSUS. See also HQ 964015, dated Janu- 
ary 31, 2002, HQ 964014, dated February 8, 2002, HQ 964593, dated February 13, 2002, 
HQ 964558, dated February 15, 2002, HQ 964804, dated February 19, 2002, and HQ 
964558, dated February 15, 2002, wherein encapsulated fish oil mixtures containing tri- 
glycerides not chemically modified were classified in heading 1517, HTSUS. 


Holding: 

EPAX 3000 TG and EPAX 0525 TG are classified in subheading 1517.90.20, HTSUS, 
which provides for “[mJargarine; edible mixtures or preparations of animal or vegetable 
fats or oils or of fractions of different fats or oils of this chapter, other than edible fats or 


oils or their fractions of heading 1516: [o]ther: [a]rtificial mixtures of two or more of the 
products provided for in headings 1501 to 1515, inclusive: [o]ther.” 


Effect on Other Rulings: 
NY E81911 ismodified with the respect to the classification of EPAX 3000 TG and EPAX 
0525 TG in accordance with this ruling. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF A RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
RIFLE SOCK 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and treatment relating to the classification of a rifle sock. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
revoke New York Ruling Letter (NY) H88291, issued March 5, 2002, re- 
lating to the tariff classification under the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA), ofa rifle sock, style 886428. 
Similarly, Customs proposes to revoke any treatment previously ac- 
corded by it to substantially identical merchandise. Comments are in- 
vited on the correctness of the intended actions. 


DATE: Comments must be received on or before November 1, 2002. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. Submitted 
comments may be inspected at U.S. Customs Service, 799 9* Street, 
NW, Washington, D.C. during regular business hours. Arrangements to 
inspect submitted comments should be made in advance by calling Mr. 
Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Tex- 
tiles Branch: (202) 572-8823. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
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and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke a ruling relating to the 
tariff classification ofa rifle sock. Although in this notice Customs is spe- 
cifically referring to the revocation of New York Ruling Letter (NY) 
H88291, dated March 5, 2002, (Attachment A), this notice covers any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No fur- 
ther rulings have been found. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memorandum 
or decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUSA. Any person involved with substantially 
identical merchandise should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical mer- 
chandise or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to the effective date of the fi- 
nal decision on this notice. 

In NY H88291, Customs classified a rifle sock, style 886428, under 
heading 4202, HTSUS, which provides for, among other things, gun 
cases and, holsters and similar containers. 

Customs has reviewed the classification of this article and has deter- 
mined that the cited ruling is in error. Accordingly, we intend to revoke 
NY H88291 to reflect the proper classification of style 886428 under 
subheading 6307.90.9889, HTSUSA, as “Other made up articles, in- 
cluding dress patterns: Other: Other: Other: Other. Proposed Head- 
quarters Ruling Letter 965622 revoking NY H88291, is set forth as 
“Attachment B”. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
H88291 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed HQ 965622. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical merchandise. Before tak- 
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ing this action, consideration will be given to any written comments 
timely received. 


Dated: September 11, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, March 5, 2002. 
CLA-2-42:RR:NC:3:341 H88291 
Category: Classification 
Tariff No. 4202.92.6091 
JOHN B. PELLEGRINI 
C/O Ross & HARDIES 
65 East 55th Street 
New York, NY 10022-3219 


Re: The tariff classification of rifle socks from China. 


DEAR MR. PELLEGRINI: 

In your letter dated February 22, 2002 you requested a tariff classification ruling. The 
request is on behalf of Paris Asia, Ltd. 

The sample submitted is identified as Style Number 886428, a sheath for a rifle. It is 
approximately 55” in length and 4” in width. It is wholly of textile materials. The fabric is 
said to be of 55% cotton and 45% polyester fibers. One end is closed and the other has a 
rib-knit cuff with a drawstring closure. The sample will be returned as requested. 

The applicable subheading for the rifle sock will be 4202.92.6091, Harmonized Tariff 
Schedule of the United States (HTS), which provides for gun cases, holsters and similar 
containers * * * with outer surface of sheeting of plastic or of textile materials, other, of 
cotton, other. The rate of duty will be 6.5%. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kevin Gorman at 646-733-3041. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965622 
Category: Classification 
Tariff No. 6307.90.9889 
JOHN B. PELLEGRINI, ESQ 
Ross & HARDIES 
65 East 55 Street 
New York, NY 10022-3219 


Re: Revocation of New York Ruling Letter (NY) H88291; Rifle Sock: Other Made Up Ar- 
ticle of Textiles; Storage Bag, Not Traveling Bag; Totes, Incorporated v. United States, 
18 C.I.T. 919, 865 F Supp. 867 (1994), aff'd, 69 F3d 495 (Fed. Cir. 1995); Not Rifle Part 
or Accessory of Heading 9305. 


DEAR MR. PELLEGRINI: 

This letter isin response to your letter dated March 6, 2002, in which you request recon- 
sideration of New York Ruling Letter (NY) H88291, issued March 5, 2002, in which 
Customs classified a rifle sock, style number 886428 in subheading 4202.92.6091, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for 
“Trunks * * * gun cases, holsters and similar containers * * *: Other: With outer surface 
of sheeting of plastic or of textile materials: Other: Of cotton: Other.” We have reviewed 
that ruling and have found it to be in error. Therefore, this ruling revokes NY H88291. 
Facts: 

The merchandise at issue is described as a rifle sock of textile materials. The merchan- 
dise is a tubular knit sheath approximately 55 inches in length and 4 inches in width. The 
fabric is a 55/45-cotton/polyester blend. One end is closed and the other has a rib-knit cuff 
with a drawstring closure. We are advised that the article is used to protect a rifle or shot- 
gun from dust, dirt, moisture and scratches when not in use. The bag is not primarily de- 
signed to carry the rifle or shotgun. 


It is claimed that the correct classification is as a rifle accessory in subheading 


9305.29.5000, HTSUSA. 


Issue: 

Whether the merchandise is classified in heading 4202, HTSUS, as a gun case; in head- 
ing 9305, HTSUS, as a gun part or accessory; or in heading 6307, HTSUS, as an other 
made up textile article. 

Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. The Explanatory Notes (EN) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the Harmonized System at 
the international level, facilitate classification under the HTSUS by offering guidance in 
understanding the scope of the headings and GRI. 

Heading 4202, HTSUS, provides for 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, insulated food or beverage bags, toiletry bags, 
knapsacks and backpacks, handbags, shopping bags, wallets, purses, map cases, ciga- 
rette cases, tobacco pouches, tool bags, sports bags, bottle cases, jewelry boxes, pow- 
der cases, cutlery cases and similar containers, of leather or of composition leather, of 
sheeting of plastics, of textile materials, of vulcanized fiber or of paperboard, or whol- 
ly or mainly covered with such materials or with paper. 


In order to warrant classification under heading 4202, HTSUSA, the rifle sock must be 
found to share the fundamental characteristics attributable to containers of heading 
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4202, HTSUSA. In Totes, Incorporated v. United States, 18 C.1.T. 919, 865 F. Supp. 867 
(1994), aff'd, 69 F3d 495 (Fed. Cir. 1995), the Court of International Trade (CIT) examined 
the classification of automobile trunk organizers (described as bags or cases designed to 
store trunk necessities such as jumper cables, tire inflator, tools, antifreeze, oil, and other 
fluids, etc., in aneat and orderly manner) and the application of ejusdem generis, to deter- 
mine whether the organizers were of the same class or kind of containers as the listed 4202 
exemplars. The Court found significant disparity in the physical characteristics, pur- 
poses, and uses of the individual heading 4202 exemplars, but emphasized that the essen- 
tial characteristics and purposes of all of the exemplars were to organize, store, protect 
and carry various items. The capability of the trunk organizers to carry—not to organize, 
store, and protect—was a central issue in the case. After having stipulated to the fact that 
the organizers had hefty web handles for easy carrying, the plaintiff subsequently at- 
tempted to minimize the organizers’ carrying capacity and function. The Court, however, 
rejected any requirement that the principal design feature of an article classified as a 
“similar container” under heading 4202 be portability or transportation of the contents 

Like the trunk organizers, the subject textile rifle sock is not principally designed for the 
transportation of contents. The CIT in Totes, recognized that portability is usually an inci- 
dental purpose of jewelry boxes and certain tool chests classifiable in heading 4202, but 
noted that those containers nevertheless retained their primary uses to organize, store 
and protect articles. However, unlike the trunk organizers—which featured internal mov- 
able dividers by which a variety of items could be compartmentalized—the subject textile 
rile sock features little in the way of organizational characteristics. The essential charac- 
teristics and purpose of the textile rifle sock is to store and protect arifle or shotgun, not to 
organize, store, protect and carry various items. 

Among other goods, heading 9305, HTSUS, covers parts and accessories of shotguns 
and rifles of heading 9303. The EN to heading 9305 state parts and accessories of the head- 
ing includes “* * * (3) [p]rotective covers and protective cases, for butts, sights, bar- 
rels or breeches. 

You argue that the rifle sock is similar to the protective covers and protective cases for 
butts, sights, barrels or breeches provided for in heading 9305, HTSUS. We do not agree. 

We note that when a tariff provision or EN lists a number of items and is followed by a 
general word or phrase, like the use of the phrase “similar containers,” the rule of statuto- 
ry construction called ejusdem generis applies. See Avenues in Leather; Inc. v. United 
States, 178 F.3d 1241, 1244 (Fed. Cir. 1999). Imported merchandise falls within the general 
phrase if it possesses the essential characteristics or purposes uniting the listed exemplars 
and does not have a more specific primary purpose that is inconsistent with the listed ex- 
emplars. In the instant case the EN to heading 9305 state parts and accessories of the 
heading includes “* * * (3) [p]rotective covers and protective cases, for butts, sights, 
barrels or breeches. The phrase “similar items” is not used. Therefore a protective cover 
for a rifle is not consistent with listed examples of covers. In addition we note that butts, 
sights, barrels and breeches are specific parts, but not the only parts, of the articles of 
headings 9301 to 9304. Each of these articles makes the rifle usable or widens its range of 
usefulness. However, only the protective covers and protective cases for butts, sights, bar- 
rels or breeches are included as parts and accessories of the heading. It is also our view that 
the heading is limited to protective covers for parts of the articles of 9301 to 9304 and not 
for covers for the articles (rifles or shotguns) themselves. We note additionally that the EN 
to heading 9305 states that the heading excludes gun cases (heading 42.02). Accordingly, 
protective covers for the rifle (the rifle sock) are not included in this heading. 

Heading 6307, HTSUS, provides for other made up articles of textile materials. The Ex- 
planatory Notes for this heading state that the heading covers made up articles of any tex- 
tile material that are not included more specifically in other headings of Section XI or 
elsewhere in the Nomenclature. The EN indicate that the heading excludes travel goods 
(suit-cases, rucksacks, etc.), shopping—bags, toilet-cases, etc., and all similar containers 
of heading 4202. The EN also state, in pertinent parts, that the heading includes loose cov- 
ers for motor-cars, machines, suitcases, tennis rackets, etc.; domestic laundry or shoe bags 
and similar articles; garment bags other than travel garment bags; and tea cosy covers. 
The essential purposes of the exemplars listed in the EN are storage and/or protection. We 
note that the gun would be put into the rifle sock before being stored in the display case or 
safe in one’s home. This rifle sock helps to protect the gun from scratches, as well as help- 
ing absorb any moisture in the air to prevent the rifle from rusting. The gun would be 
transferred to a rifle case before traveling. The rifle sock shares the essential purposes of 
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storage and/or protection. In light of this fact and the foregoing discussion, we find that 
the textile rifle sock is classified in subheading 6307.90.9889, HTSUSA. 
Holding: 

The textile rifle sock is classified in subheading 6307.90.9889, HTSUSA, the provision 
for “Other made up articles, including dress patterns: Other: Other: Other, Other: Other.” 


The general column one duty rate is 7 percent ad valorem. 
NY H88291, issued March 5, 2002, is hereby revoked. 
MYLES B HARMON, 
Acting Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
PLASTIC-COATED, COTTON DENIM BASEBALL CAPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a ruling letter and revocation of treat- 
ment relating to the tariff classification of polyurethane plastic-coated, 
woven cotton denim baseball caps. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter relating to the tariff classifi- 
cation of polyurethane plastic-coated, woven cotton denim baseball caps 
under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) and is revoking any treatment previously accorded by the 
Customs Service to substantially identical transactions. Notice of the 
proposed action was published in the CUSTOMS BULLETIN of August 14, 
2002, Volume 36, Number 33. No comments were received in response 
to this notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after December 2, 
2002. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier, Textile 
Branch (202) 927-2511. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
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and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility”. These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

In Headquarters Ruling Letter (HQ) 960302, dated May 9, 1997, Cus- 
toms classified a polyurethane plastic-coated, woven cotton baseball 
cap, in subheading 6505.90.2590, HTSUSA, which provides for “Hats 
and other headgear, knitted or crocheted, or made up from lace, felt or 
other textile fabric, in the piece (but not in strips), whether or not lined 
or trimmed; hair-nets of any material, whether or not lined or trimmed: 
Other: Of cotton, flax or both: Other, Other.” Since the issuance of this 
ruling, Customs has reviewed the classification of the baseball cap and 
has determined that the cited ruling is in error. Accordingly, as set forth 
in the analysis of HQ 963537, we are revoking HQ 960302 to reflect 
proper classification in subheading 6505.90.2060, HTSUSA, the provi- 
sion for “Hats and other headgear * * *: Other: Of cotton, flax or both: 
Not knitted: Certified hand-loomed and folklore products; and head- 
wear of cotton, Other.” 

Pursuant to Customs obligations, a notice of proposed revocation of 
HQ 960302, dated May 9, 1997, was published in the CUSTOMS BULLETIN 
of August 14, 2002, Volume 36, Number 33. Nocomments were received. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, Customs is revoking 
one ruling letter pertaining to the classification of polyurethane plastic- 
coated, cotton denim baseball caps. Although in this notice Customs is 
specifically referring to HQ 960302, dated May 9, 1997, this notice cov- 
ers any rulings on this merchandise which may exist but have not been 
specifically identified. Customs has undertaken reasonable efforts to 
search existing databases for rulings in addition to the ones identified. 
No further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should have advised Customs during that the com- 
ment period. 

Similarly, pursuant to section 625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
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transactions. This treatment may, among other reasons, be the result of 
the importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or Customs previous interpreta- 
tion of the Harmonized Tariff Schedule of the United States (HTSUS). 
Any person involved in substantially identical transactions should have 
advised Customs during this notice period. An importer’s failure to ad- 
vise Customs of substantially identical transactions or of a specific rul- 
ing not identified in this notice, may raise issues of reasonable care on 
the part of the importer or his agents for importations of merchandise 
subsequent to this notice. 


Dated: September 12, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 12, 2002. 


CLA-2 RR:TC:TE 963537 TMF 
Category: Classification 
Tariff No. 6505.90.2060 
KENNETH G. WEIGEL, ESQ 
KIRKLAND & ELLIS 
655 Fifteenth Street, NW 
Washington, DC 20005 


Re: Revocation of HQ 960302; polyurethane-coated baseball cap; headgear/headwear. 


DEAR MR. WEIGEL: 

In Headquarters Ruling Letter (HQ) 960302, issued to you, May 9, 1997, on behalf of 
your client, Humphrey’s International, a polyurethane-coated denim baseball cap was 
classified in subheading 6505.90.2590, Harmonized Tariff Schedule of the United States 
Annotated (“HTSUSA”), which provides for “Hats and other headgear, knitted or cro- 
cheted, or made up from lace, felt or other textile fabric, in the piece (but not in strips), 
whether or not lined or trimmed; hair-nets of any material, whether or not lined or 
trimmed: Other: Of cotton, flax or both: Other, Other.” 

Upon review of HQ 960302, Customs has determined that this merchandise was errone- 
ously classified. Therefore, this ruling revokes HQ 960302. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of HQ 960302 was published on August 14, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 33. No comments were received in response to the notice. 


Facts: 


The baseball cap at issue in HQ 960302 was made of 100 percent woven cotton denim 
fabric that was coated with polyurethane material. It had six panels of fabric that were 
sewn together to form the crown, and a stiff visor. The top of the cap had metal-rimmed 
eyelet holes and a button peak, and at the base of the rear of the crown, there was an ad- 
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justable plastic strap to conform to the wearer’s head. The front of the cap also featured an 
embroidered logo. 

The polyurethane coating was applied to the fabric before the fabric was cut and sewn 
into the completed cap. The coating was transparent but visible to the naked eye and gave 


the cap ashiny appearance. The polyurethane coating covered the top surface of the crown 
and both sides of the visor. 


Issue: 


Whether the polyurethane-coated denim baseball cap is classified in subheading 
6505.90.2060, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 


which provides for headwear of cotton, or in subheading 6505.90.2590, HTSUSA, as head- 
gear of cotton? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) in accordance with the General Rules of Interpretation (GRIs). 
GRI 1 provides that classification shall be determined according to the terms of the head- 
ings and any relative Section or Chapter Notes. Where goods cannot be classified solely on 
the basis of GRI 1 and if the headings or legal notes do not require otherwise, the remain- 
ing GRIs 2 through 6 may be applied. 

Additionally, the Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) are the official interpretation of the Harmonized System at the international 
level. While neither legally binding nor dispositive, the ENs provide acommentary on the 
scope of each heading of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 
23, 1989). 

The HTSUSA provisions under consideration are as follows: 


6505 Hats and other headgear, knitted or crocheted, or made up from lace, 
felt or other textile fabric, in the piece (but notin strips), whether or not 
lined or trimmed; hair-nets of any material, whether or not lined or 
trimmed: 

6505.90 Other: 

Of cotton, flax or both: 
Not knitted: 

6505.90.20 Certified hand-loomed and folklore products; and head- 

wear of cotton, 


6505.90.2060 Other 


* * 
6505.90.25 Other, 
6505.90.2590 Other 


The merchandise at issue is a woven cotton denim baseball cap that covers entirely the 
wearer’s head. A cap isa type of headgear. Merriam Webster’s Collegiate Dictionary, Tenth 
Edition (1999), defines headgear as a covering or protective device for the head. Rulings 
issued by Customs have based the definition of headgear on the Random House Dictionary 
of the English Language, Unabridged Edition (1983), which describes headgear as “any 
covering for the head, esp. a hat, cap, bonnet, etc.” See HQ 087539, dated September 20, 
1990.1 In the instant case, the merchandise is described as a baseball cap that meets both 
definitions aforementioned. Further, the merchandise meets the definition of the term 
“cap,” defined in Merriam, as “a head covering especially with a visor and no brim.” 


lin HQ 087539, it is noted that “Certain articles (wigs, shawls, veils) which may be worn on the head are excluded 
from Chapter 65 either by the Chapter Notes or the Explanatory Notes, while other articles such as headphones are 
provided for in heading 8518, HTSUSA. Finally, we do not consider headbands, sweatbands and barrettes, which are 
worn on the head or in the hair in order to keep hair out of the eyes or off the forehead to be classifiable as headgear.” 
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We refer to the General Explanatory Note to Chapter 65, which offers an expansive defi- 
nition of the term “headgear”: 


With the exception of the articles listed below [see footnote 2] this Chapter covers 
hat-shapes, hat-forms, hat bodies and hoods, and hats and other headgear of all kinds, 


irrespective of the materials of which they are made and of their intended use (daily 
wear, theatre, disguise, protection, etc.). 


It also covers hair-nets of any material and certain specified fittings for headgear. 


The hats and other headgear of this Chapter may incorporate trimmings of various 
kinds and of any material, including trimmings made of the materials of Chapter 71. 


The instant cap isa type of headgear that is composed by sewing cut components of poly- 
urethane-coated denim material together. The EN to heading 6505 state that the heading 
covers: 


Hats and headgear (whether or not lined or trimmed) made directly by knitting or 
crocheting (whether or not fulled or felted), or made up from lace, felt or other textile 
fabric in the piece, whether or not the fabric has been oiled, waxed, rubberised or 
otherwise impregnated or coated. 


It also includes hat-shapes made by sewing, but not hat-shapes or headgear made by 
sewing or otherwise assembling plaits or strips (heading 65.04). 


The EN also state, in pertinent part, that the heading includes “Headgear made up from 
woven fabric, lace, net fabric, etc., such as chefs’ hats, nuns’ head-dresses, nurses’ or wait- 
resses’ caps, etc., having clearly the character of headgear.” As the instant article is a type 
of headgear made of plastic-coated, woven cotton denim material, it is classifiable within 
this heading. 

In HQ 960302, the issue was whether the merchandise was classified according to its 
polyurethane coating or the denim textile fabric (both of which are provided, respectively 
within headings 6505 and 6506, HTSUSA). Customs resolved the issue by determining by 
application of the exclusionary Note 2(a) to Chapter 59°, that the constituent material of 
the subject merchandise was not excluded from classification within heading 5903 (as 
none of the listed exceptions applied), and accordingly classified the merchandise accord- 
ing to GRI 1. 

Although we concur in part with the analysis of HQ 960302 with respect to the applica- 
tion of GRI 1 for determination of whether heading 6506 was an appropriate heading, we 
do not find it be controlling since the subject merchandise is provided eo nomine within 
subheading 6505.90.2060 as it is composed of cotton woven material. 

In pertinent part, subheading 6505.90.20 provideseo nomine for headwear of cotton. We 
thus find that the instant cap, which is composed of plastic-coated, 100 percent cotton, is 
properly classified in subheading 6505.90.2060, HTSUSA. For additional rulings consis- 
tent with this determination, see HQ 958958, dated September 12, 1997 (classifying three 
separate styles of cotton caps within subheading 6505.90.2060, HTSUSA) and HQ 


2 The noted exceptions to Chapter 65 are as follows: 

(a) Headgear for animals (heading 42.01) 

(b) Shawls, scarves, mantillas, veils and the like (heading 61.17 or 62.14) 

(c) Headgear showing signs of appreciable wear and presented in bulk, bales, sacks or similar bulk packings 
(heading 63.09) 

(d) Wigs and the like (heading 67.04) 

(e) Asbestos headgear (heading 68.12) 

(f) Dolls’ hats, other toy hats or carnival articles (Chapter 95) 

(g) Various articles used as hat trimmings (buckles, clasps, badges, feathers, artificial flowers, etc.) when not 
incorporated in headgear (appropriate headings) 


3 Note 2(a) to chapter 59, states that heading 5903 applies to: Textile fabrics, impregnated, coated, covered or lami 


nated with plastics, whatever the weight per square meter and whatever the nature of the plastic material (compact or 
cellular), other than: 


(1) Fabrics in which the impregnation, coating or covering cannot be seen with the naked eye (usually chapters 
50 to 55, 58 or 60); for the purpose of this provision, no account should be taken of any resulting change of color; 

(2) Products which cannot, without fracturing, be bent manually around a cylinder of a diameter of 7 mm, at a 
temperature between 15°C and 30°C (usually chapter 39); 

(3) Products in which the textile fabric is either completely embedded in plastics or entirely coated or covered on 
both sides with such material, provided that such coating or covering can be seen with the naked eye with no ac 
count being taken of any resulting change of color (chapter 39); 

(4) Fabrics partially coated or partially covered with plastics and bearing designs resulting from these treat 
ments (usually chapters 50 to 55, 58 or 60); 

(5) Plates, sheets or strip of cellular plastics, combined with textile fabric, where the textile fabric is present 
merely for reinforcing purposes (chapter 39); or 

(6) Textile products of heading 5811 
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087825, dated September 5, 1990 (modifying HQ 087060, dated August 17, 1990 and clas- 
sifying a woven 100% cotton twill cap within subheading 6505.90.2060) 


Holding: 


HQ 960302, dated May 9, 1997, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

The polyurethane plastic-coated, cotton denim baseball cap is classified in subheading 
6506.90.2060, HTSUSA, textile category 359, which provides for “Hats and other head- 
gear * * *: Other: Of cotton, flax or both: Not knitted: Certified hand-loomed and folklore 
products; and headwear of cotton, Other.” The general column one duty rate is 7.6 percent 
ad valorem. 

The designated textile and apparel category may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs 
Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Web- 
site at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


REVOCATION OF TREATMENT RELATING TO 
DRAWBACK ON STEEL TRIM, SCRAP AND WASTE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of treatment relating to drawback on 
steel trim, scrap and waste. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 USC 
§ 1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking the treatment allowing drawback on the 
export of steel trim, scrap and waste. Customs also is revoking any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions that is contrary to the position set forth in this notice. Notice of the 
proposed action was published on July 31, 2002, in Volume 35, Number 
31, of the CUSTOMS BULLETIN. No comments were received in response to 
the notice. 


EFFECTIVE DATE: This action is effective for merchandise that is ex- 
ported on or after December 2, 2002. 


FOR FURTHER INFORMATION CONTACT: Renee D’Antonio Cho- 
vanec, Duty and Refund Determination Branch: (202) 572-8795. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. § 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)(2)), as amended by section 623 of Title VI, notice proposing to 
revoke the treatment allowing drawback on the export of steel trim, 
scrap and waste, and proposing to revoke any treatment accorded to 
substantially identical merchandise was published on July 31, 2002, in 
Volume 35, Number 31, of the CUSTOMS BULLETIN. No comments were 
received in response to the notice. 

As stated in that proposed notice Customs is revoking the treatment 
allowing drawback on the export of steel trim, scrap and waste. Customs 
also is revoking any treatment previously accorded by Customs to sub- 
stantially identical transactions. This treatment may have been, among 
other reasons, the result of the claimant’s reliance on aruling issued toa 
third party, Customs personnel applying a ruling of a third party toa 
drawback transaction of the same or similar merchandise, or the claim- 
ant’s or Customs previous interpretation 19 USC § 1313(b). Any person 
with interests in drawback on substantially identical merchandise 
should have advised Customs during the comment period. A drawback 
claimant’s reliance on a treatment of substantially identical transac- 
tions or on a specific ruling concerning the merchandise covered by this 
notice which was not identified in this notice may raise the rebuttable 
presumption of a lack of reasonable care on the part of the drawback 
claimant or its agent for drawback claims subsequent to the effective 
date of this final decision. 

In Precision Specialty Metals, Inc. v. United States (182 FSupp.2d 
1314 (Ct. Intl. Trade 2001)) the Court found that Customs’ payment of 
drawback on 69 drawback claims which included waste as the exported 
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merchandise to constitute a “treatment” within the meaning of 19 USC 
§ 1625(c)(2) and Title 19, Part 177, Subpart A, § 177.9. Therefore the 
Court found it necessary for Customs to follow the procedures contained 
in 19 USC § 1625 in order for Customs to apply its long-held position 
that drawback is not payable on waste. Per T.D. 81-74, March 31, 1981, 
which superseded T.D. 80-227 (B), the general manufacturing draw- 
back contract under 19 U.S.C. § 1313(b), Articles Manufactured Using 
Steel, no drawback is payable on any waste which results from the 
manufacturing operation. 

Therefore, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)(2)), as amended by section 623 of Title VI, Customs is revok- 
ing the treatment allowing drawback on the export of steel trim, scrap 
and waste. Additionally Customs is revoking any treatment previously 
accorded by Customs to substantially identical drawback transactions 
that are contrary to the position set forth in this notice, to reflect the 
proper application of T-D. 81-74 pursuant to the analysis set forth in 
Headquarters Ruling Letters HQ 229473; HQ 229581; HQ 229582; HQ 
229583; HQ 229584 (Attachments A-E). 

In accordance with 19 U.S.C. 1625(c), these rulings will become effec- 
tive 60 days after publication in the CUSTOMS BULLETIN. 


Dated: September 17, 2002. 


WILLIAM G. ROSOFF 
(for Myles Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
DRA-2-01 RR:CR:DR 
HQ 229473RDC 
Category: Drawback 
ROBIN H. GILBERT, Esq 
COLLIER, SHANNON, RILL & ScoTT 
3050 K Street, NW 
Washington, DC 20007 


Re: Precision Specialty Metals, Inc., v. United States, 182 FSupp.2d 1314 (Ct. Intl. Trade 
2001) and Treasury Decision 81-74. 


DEAR Ms. GILBERT: 

This is in regard to your client Precision Specialty Metals, Inc. Pursuant to the Court’s 
opinion in Precision Specialty Metals, Inc. v. United States, (182 FSupp.2d 1314 (Ct. Intl. 
Trade 2001)) and the requirements of 19 USC § 1625(c), this is to inform you of Customs 
revocation of a treatment accorded certain drawback transactions with regard to draw- 
back per 19 USC § 1313(b). Specifically no drawback will be paid on any steel waste, scrap 
or trim. 
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Pursuant to section 1625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of the treatment allowing drawback on steel trim, scrap or waste was published 
on July 31, 2002, in Volume 35, Number 31, of the CUSTOMS BULLETIN. As explained in that 
notice, the period within which to submit comments on this proposal was until August 30, 
2002. No comments were received in response to the notice. 


Facts: 


The claimant claimed drawback under the general ruling for steel (T.D. 81-74). The 
Customs drawback specialist processing the claims asked for evidence of export. The 
claimant provided copies of bills of lading that referred to the export as “scrap steel for 
re-melting purposes only”, “steel scrap sabot”, and “stainless steel scrap”. Notwithstand- 
ing a ruling published as C.S.D. 80-137 which held that the exportation of steel scrap, a 
valuable waste, did not create eligibility for drawback, Customs liquidated 69 claims 
granting drawback. Upon discovering that error, Customs denied drawback on the re- 
mainder of the claims. The claimant sought judicial review. The court held that the liqui- 
dation of those claims was a treatment that could be revoked by Customs only by following 
the procedure set in 19 USC 1625. 


Issue: 


Whether the export of steel scrap or any other waste, valuable or valueless, results in 
entitlement to drawback? 


Law and Analysis: 


Section 1313(b) of the drawback law (19 USC 1313) provides for substitution of the mer- 
chandise used in the manufacture or production of the exported or destroyed article if the 
imported duty-paid merchandise and substituted merchandise are of the same kind and 
quality and if both the imported duty-paid merchandise and substituted merchandise are 
used in manufacture or production by the manufacturer or producer within three years 
from the date of receipt by the manufacturer or producer of the imported merchandise. 

Customs has long held that drawback is not allowable on exports of waste (see, e.g., 
C.S.D. 80-137 and C.S.D. 82-127 (the former citing Burgess Battery Co. v. United States, 
13 Cust. Ct. 37, C.D. 866 (1944), and the latter citing a 1932 Customs decision)). In United 
States v. Dean Linseed-Oil Co., (87 Fed. 453 (2nd Cir. 1898), cert. den., 172 U.S. 647 
(1898)), the Government argued that the petitioner was not entitled to any drawback “be- 
cause oil cake is not a manufactured article, but is waste.” ([d. at 456.) The court did not 
dispute that such a defense would have been valid but held that it was not applicable since 
the Government had considered oil cake to be a manufactured article since 1861. 

The court implicitly accepted the Government’s position that drawback was unavail- 
able on the exportation of waste by distinguishing the linseed oil cake from tobacco scraps 
or tobacco clippings, which were held not to be manufactured articles by the U.S. Supreme 
Court in Seeberger v. Castro, (153 U.S. 32 (1894)). Customs has followed this position con- 
tinuously for many years. See, e.g., C.S.D. 80-137, dated October 22, 1979, wherein Cus- 
toms held that drawback is not allowable on exportation of valuable waste incurred in the 
manufacture of rolled steel coils. 

The statutory terms “the use of imported merchandise” and “used in the manufacture 
or production” have been interpreted to exclude valuable waste from such use for nearly 
100 years, as shown in Dean Linseed-Oil (supra, 87 Fed. 453). Waste which is recovered 
and which is valuable as waste cannot be said to be used in the manufacture or production 
of other articles under the relative value concept articulated by the Supreme Court in Na- 
tional Lead Co. v. United States, (252 U.S. 140, 144-145 (1920); see also 22 Op. Atty. Gen. 
111, 113-114 (1898)). 

Since 1936, Customs expressly required that the value of valuable waste be excluded 
from any manufacturing drawback claim. See T.D. 48490 (1936), which amended Article 
1020 of the Customs Regulations of 1931. That regulatory provision has been present in 
each revision of the drawback regulations. See Article 1041, Customs Regulations of 1937; 
Section 22.4(a), Customs Regulations of 1943, asamended (1963 ed.) (19 CFR 22.4(a)) and 
Sections 191.22(a)(2) and 191.32(b), Customs Regulations (19 CFR 191.22(a)(2) and 
191.32(b)) (1997 ed.). See also Article 962, Customs Regulations of 1923, which required 
an applicant for manufacturing drawback to state whether wastage was incurred in the 
process and the value of such waste. 
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In fact, the Customs Regulations provide that when waste results from a drawback 
manufacturing operation, the amount of drawback available may be affected. If the waste 
has value, drawback may only be claimed on the basis of the quantity of substituted mer- 
chandise appearing in the exported articles, or used in the exported articles, less valuable 
waste (see 19 CFR 191.22(a)(2)). Under the “appearingin” method, the portion of the im- 
ported merchandise resulting in waste would not appear in the exported article and, 
therefore, the effect would be to reduce the amount of drawback available. Under the 
“used in, less valuable waste” method, the quantity of imported merchandise used to pro- 
duce the exported articles is reduced by an amount equal to the quantity of merchandise 
the value of the waste would replace (see 19 CFR 191.22(a)(2)). 

Moreover, the general manufacturing drawback contract for steel is published as T.D. 
81-74 and includes a portion titled “WASTE” which provides as follows: 


The drawback claimant understands that no drawback is payable on any waste 
which results from the manufacturing operation. Unless the claim for draw- 
back is based on the quantity of steel appearing in the exported articles, the drawback 
claimant agrees to keep records to establish the value (or the lack of value), the quan- 
tity, and the disposition of any waste that results from manufacturing the exported 
articles. If no waste results, the drawback claimant agrees to keep records to establish 
that fact. 


(emphasis added). 

In distinguishing between byproducts (which are drawback eligible) and waste (whichis 
not) when characterizing residual material from manufacturing or production, Customs 
has generally utilized the following information about the residual material: 


1. The nature of the material of which the residue is composed. 

2. The value of the residue as compared to the value of the principal product and the 
raw material. 

3. The use to which the residue is put. 

4. The classification of the residue under the tariff law, if imported. 

5. Whether the residue is a commodity recognized in commerce. 

6. Whether the residue must be subjected to some process to make it saleable. 


(See, e.g., HQ 226184 (May 28, 1996).) This analysis of residual material is based on judi- 
cial interpretations. In Patton v. United States, (159 U.S. 500; 16 S. Ct. 89 (1895)), the 
Court stated that 


[t]he prominent characteristic running through all these definitions [of waste] is that 
of refuse, or material that is not susceptible of being used for the ordinary purposes of 
manufacture. It does not presuppose that the article is absolutely worthless, but that 
it is unmerchantable, and used for purposes for which merchantable material of the 
same class is unsuitable. 


(Id. at 503.) The Supreme Court in Latimer v. United States, 223 U.S. 501, 32 S. Ct. 242 
(1912), also stated that 


[t]he word [waste] as thus used generally refers to remnants and by-products of small 
value that have not the quality or utility either of the finished product or of the raw 
material. 


(Id. at 504.) 

These Supreme Court cases were cited and relied upon in Mawer-Gulden-Annis (Inc.) v. 
United States, (17 CCPA 270, T.D. 43689 (1929)) in which broken green olives, imported in 
casks in brine and used to make garnishing or sandwich material, were held not to be 
waste on the basis that the broken green olives “possess[ed] the same food qualities and 
some of the uses of whole pitted green olives” (17 CCPA at 272). See also, Willits & Co. v. 
United States, (11 Ct. Cust. App. 499, 501-502, T.D. 39657 (1923)), in which certain beef 
cracklings were held to be waste as material not susceptible of being used in the ordinary 
operations of a packing house, material not sought or purposely produced as a by-product 
in the industry, material not processed after it became a waste, and not possessing the 
characteristics of its original estate. 

In distinguishing between valuable and valueless waste, Customs has basically been 
governed by whether the waste is a marketable product with more than a negligible value 
(see letters dated July 18, 1949, from the Acting Commissioner of Customs to the Collec- 
tor, St. Louis, Missouri; May 8, 1952, from the Chief, Division of Drawbacks, Penalties, and 
Quotas to the Collector, New York, New York (abstracted as T.D.52997-(B)); December 17, 
1954, from the Chief, Division of Classification and Drawbacks, to the Collector, Cleve- 
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land, Ohio (abstracted as T.D. 3701-(F))). If the waste is a marketable product with more 
than a negligible value, the waste is valuable; if not, the waste is valueless. 
Holding: 

Based the above court cases, Customs decisions, other precedent and T.D. 81-74, draw- 
back will not be paid on steel scrap, trim or waste. The treatment allowing drawback on 
steel trim, scrap or waste is revoked. In accordance with 19 U.S.C. § 1625(c), this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

WILLIAM G. ROSOFF, 
(for Myles Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 
DRA-2-01 RR:CR:DR 
HQ 229581RDC 
Category: Drawback 
ROBIN H. GILBERT, ESQ. 
COLLIER, SHANNON, RILL & SCOTT 
3050 K Street, NW 
Washington, DC 20007 


Re: Precision Specialty Metals, Inc., v. United States, 182 FSupp.2d 1314 (Ct. Intl. Trade 
2001) and Treasury Decision 81-74. 


DEAR Ms. GILBERT: 
This is in regard to your client Ulbrich Stainless Steel. Pursuant to the Court’s opinion 
in Precision Specialty Metals, Inc. v. United States, (182 FSupp.2d 1314 (Ct. Intl. Trade 


2001)) and the requirements of 19 USC § 1625(c), this is to inform you of Customs revoca- 
tion of a treatment accorded certain drawback transactions with regard to drawback per 
19 USC § 1313(b). Specifically no drawback will be paid on any steel waste, scrap or trim. 

Pursuant to section 1625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of the treatment allowing drawback on steel trim, scrap or waste was published 
on July 31, 2002, in Volume 35, Number 31, of the CUSTOMS BULLETIN. As explained in that 
notice, the period within which to submit comments on this proposal was until August 30, 
2002. No comments were received in response to the notice. 


Facts: 


The claimant claimed drawback under the general ruling for steel (T.D. 81-74). The 
Customs drawback specialist processing the claims asked for evidence of export. The 
claimant provided copies of bills of lading that referred to the export as “scrap steel for 
re-melting purposes only”, “steel scrap sabot”, and “stainless steel scrap”. Notwithstand- 
ing a ruling published as C.S.D. 80-137 which held that the exportation of steel scrap, a 
valuable waste, did not create eligibility for drawback, Customs liquidated 69 claims 
granting drawback. Upon discovering that error, Customs denied drawback on the re- 
mainder of the claims. The claimant sought judicial review. The court held that the liqui- 
dation of those claims was a treatment that could be revoked by Customs only by following 
the procedure set in 19 USC 1625. 


Issue: 

Whether the export of steel scrap or any other waste, valuable or valueless, results in 
entitlement to drawback? 
Law and Analysis: 


Section 1313(b) of the drawback law (19 USC 1313) provides for substitution of the mer- 
chandise used in the manufacture or production of the exported or destroyed article if the 
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imported duty-paid merchandise and substituted merchandise are of the same kind and 
quality and if both the imported duty-paid merchandise and substituted merchandise are 
used in manufacture or production by the manufacturer or producer within three years 
from the date of receipt by the manufacturer or producer of the imported merchandise. 

Customs has long held that drawback is not allowable on exports of waste (see, e.g., 
C.S.D. 80-137 and C.S.D. 82-127 (the former citing Burgess Battery Co. v. United States, 
13 Cust. Ct. 37, C.D. 866 (1944), and the latter citing a 1932 Customs decision)). In United 
States v. Dean Linseed-Oil Co., (87 Fed. 453 (2nd Cir. 1898), cert. den., 172 U.S. 647 
(1898)), the Government argued that the petitioner was not entitled to any drawback “be- 
cause oil cake is not a manufactured article, but is waste.” (Jd. at 456.) The court did not 
dispute that such a defense would have been valid but held that it was not applicable since 
the Government had considered oil cake to be a manufactured article since 1861. 

The court implicitly accepted the Government’s position that drawback was unavail- 
able on the exportation of waste by distinguishing the linseed oil cake from tobacco scraps 
or tobacco clippings, which were held not to be manufactured articles by the U.S. Supreme 
Court in Seeberger v. Castro, (153 U.S. 32 (1894)). Customs has followed this position con- 
tinuously for many years. See, e.g., C.S.D. 80-137, dated October 22, 1979, wherein Cus- 
toms held that drawback is not allowable on exportation of valuable waste incurred in the 
manufacture of rolled steel coils. 

The statutory terms “the use of imported merchandise” and “used in the manufacture 
or production” have been interpreted to exclude valuable waste from such use for nearly 
100 years, as shown in Dean Linseed-Oil (supra, 87 Fed. 453). Waste which is recovered 
and which is valuable as waste cannot be said to be used in the manufacture or production 
of other articles under the relative value concept articulated by the Supreme Court in Na- 
tional Lead Co. v. United States, (252 U.S. 140, 144-145 (1920); see also 22 Op. Atty. Gen. 
111, 113-114 (1898)). 

Since 1936, Customs expressly required that the value of valuable waste be excluded 
from any manufacturing drawback claim. See T.D. 48490 (1936), which amended Article 
1020 of the Customs Regulations of 1931. That regulatory provision has been present in 
each revision of the drawback regulations. See Article 1041, Customs Regulations of 1937; 
Section 22.4(a), Customs Regulations of 1943, asamended (1963 ed.) (19 CFR 22.4(a)) and 
Sections 191.22(a)(2) and 191.32(b), Customs Regulations (19 CFR 191.22(a)(2) and 
191.32(b)) (1997 ed.). See also Article 962, Customs Regulations of 1923, which required 
an applicant for manufacturing drawback to state whether wastage was incurred in the 
process and the value of such waste. 

In fact, the Customs Regulations provide that when waste results from a drawback 
manufacturing operation, the amount of drawback available may be affected. If the waste 
has value, drawback may only be claimed on the basis of the quantity of substituted mer- 
chandise appearing in the exported articles, or used in the exported articles, less valuable 
waste (see 19 CFR 191.22(a)(2)). Under the “appearingin” method, the portion of the im- 
ported merchandise resulting in waste would not appear in the exported article and, 
therefore, the effect would be to reduce the amount of drawback available. Under the 
“used in, less valuable waste” method, the quantity of imported merchandise used to pro- 
duce the exported articles is reduced by an amount equal to the quantity of merchandise 
the value of the waste would replace (see 19 CFR 191.22(a)(2)). 

Moreover, the general manufacturing drawback contract for steel is published as T.D. 
81-74 and includes a portion titled “WASTE” which provides as follows: 


The drawback claimant understands that no drawback is payable on any waste 
which results from the manufacturing operation. Unless the claim for draw- 
back is based on the quantity of steel appearing in the exported articles, the drawback 
claimant agrees to keep records to establish the value (or the lack of value), the quan- 
tity, and the disposition of any waste that results from manufacturing the exported 
articles. If no waste results, the drawback claimant agrees to keep records to establish 
that fact. 


(emphasis added). 

In distinguishing between byproducts (which are drawback eligible) and waste (whichis 
not) when characterizing residual material from manufacturing or production, Customs 
has generally utilized the following information about the residual material: 


1. The nature of the material of which the residue is composed. 
2. The value of the residue as compared to the value of the principal product and the 
raw material. 
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3. The use to which the residue is put. 

4. The classification of the residue under the tariff law, if imported. 

5. Whether the residue is a commodity recognized in commerce. 

6. Whether the residue must be subjected to some process to make it saleable. 


(See, e.g., HQ 226184 (May 28, 1996).) This analysis of residual material is based on judi- 
cial interpretations. In Patton v. United States, (159 U.S. 500; 16 S. Ct. 89 (1895)), the 
Court stated that 


[t]he prominent characteristic running through all these definitions [of waste] is that 
of refuse, or material that is not susceptible of being used for the ordinary purposes of 
manufacture. It does not presuppose that the article is absolutely worthless, but that 
it is unmerchantable, and used for purposes for which merchantable material of the 
same class is unsuitable. 


(Id. at 503.) The Supreme Court in Latimer v. United States, 223 U.S. 501, 32S. Ct. 242 
(1912), also stated that 


[t]he word [waste] as thus used generally refers to remnants and by-products of small 
value that have not the quality or utility either of the finished product or of the raw 
material. 


(Id. at 504.) 

These Supreme Court cases were cited and relied upon in Mawer-Gulden-Annis (Inc.) v. 
United States, (17 CCPA 270, T.D. 43689 (1929)) in which broken green olives, imported in 
casks in brine and used to make garnishing or sandwich material, were held not to be 
waste on the basis that the broken green olives “possess[ed] the same food qualities and 
some of the uses of whole pitted green olives” (17 CCPA at 272). See also, Willits & Co. v. 
United States, (11 Ct. Cust. App. 499, 501-502, T.D. 39657 (1923)), in which certain beef 
cracklings were held to be waste as material not susceptible of being used in the ordinary 
operations of a packing house, material not sought or purposely produced as a by-product 
in the industry, material not processed after it became a waste, and not possessing the 
characteristics of its original estate. 

In distinguishing between valuable and valueless waste, Customs has basically been 
governed by whether the waste is a marketable product with more than a negligible value 
(see letters dated July 18, 1949, from the Acting Commissioner of Customs to the Collec- 
tor, St. Louis, Missouri; May 8, 1952, from the Chief, Division of Drawbacks, Penalties, and 
Quotas to the Collector, New York, New York (abstracted as T.D. 52997-(B)); December 17, 
1954, from the Chief, Division of Classification and Drawbacks, to the Collector, Cleve- 
land, Ohio (abstracted as T.D. 3701-(F))). If the waste is a marketable product with more 
than a negligible value, the waste is valuable; if not, the waste is valueless. 


Holding: 


Based the above court cases, Customs decisions, other precedent and T.D. 81-74, draw- 
back will not be paid on steel scrap, trim or waste. The treatment allowing dr awback on 
steel trim, scrap or waste is revoked. In accordance with 19 U.S.C. § 1625(c), this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLE “a 
WILLIAM G. ROSOFF, 
(for Myles Harmon, Acting Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
DRA-2-01 RR:CR:DR 
HQ 229582RDC 
Category: Drawback 
ROBIN H. GILBERT, ESQ 
COLLIER, SHANNON, RILL & SCOTT 
3050 K Street, NW 
Washington, DC 20007 


Re: Precision Specialty Metals, Inc., v. United States, 182 FSupp.2d 1314 (Ct. Intl. Trade 
2001) and Treasury Decision 81-74. 
DEAR Ms. GILBERT 

This is in regard to your client Joseph T. Ryerson & Son, Inc., (formerly Thypin Steel) 
Pursuant to the Court’s opinion in Precision Specialty Metals, Inc. v. United States, (182 
FSupp.2d 1314 (Ct. Intl. Trade 2001)) and the requirements of 19 USC § 1625(c), thisis to 
inform you of Customs revocation of a treatment accorded certain drawback transactions 
with regard to drawback per 19 USC § 1313(b). Specifically no drawback will be paid on 
any steel waste, scrap or trim. 

Pursuant to section 1625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of the treatment allowing drawback on steel trim, scrap or waste was published 
on July 31, 2002, in Volume 35, Number 31, of the CUSTOMS BULLETIN. As explained in that 
notice, the period within which to submit comments on this proposal was until August 30, 
2002. No comments were received in response to the notice. 

Facts: 

The claimant claimed drawback under the general ruling for steel (T.D. 81-74). The 
Customs drawback specialist processing the claims asked for evidence of export. The 
claimant provided copies of bills of lading that referred to the export as “scrap steel for 
re-melting purposes only”, “steel scrap sabot”, and “stainless steel scrap”. Notwithstand- 
ing a ruling published as C.S.D. 80-137 which held that the exportation of steel scrap, a 
valuable waste, did not create eligibility for drawback, Customs liquidated 69 claims 
granting drawback. Upon discovering that error, Customs denied drawback on the re- 
mainder of the claims. The claimant sought judicial review. The court held that the liqui- 
dation of those claims wasa treatment that could be revoked by Customs only by following 
the procedure set in 19 USC 1625 
Issue: 

Whether the export of steel scrap or any other waste, valuable or valueless, results in 
entitlement to drawback? 

Law and Analysis 

Section 1313(b) of the drawback law (19 USC 1313) provides for substitution of the mer- 
chandise used in the manufacture or production of the exported or destroyed article if the 
imported duty-paid merchandise and substituted merchandise are of the same kind and 
quality and if both the imported duty-paid merchandise and substituted merchandise are 
used in manufacture or production by the manufacturer or producer within three years 
from the date of receipt by the manufacturer or producer of the imported merchandise 

Customs has long held that drawback is not allowable on exports of waste (see, e.g., 
C.S.D. 80-137 and C.S.D. 82-127 (the former citing Burgess Battery Co. v. United States, 
13 Cust. Ct. 37, C.D. 866 (1944), and the latter citing a 1932 Customs decision)). In United 
States v. Dean Linseed-Oil Co., (87 Fed. 453 (2nd Cir. 1898), cert. den., 172 U.S. 647 
(1898)), the Government argued that the petitioner was not entitled to any drawback “be- 
cause oil cake is not a manufactured article, but is waste.” (Jd. at 456.) The court did not 
dispute that such a defense would have been valid but held that it was not applicable since 
the Government had considered oil cake to be a manufactured article since 1861. 

The court implicitly accepted the Government’s position that drawback was unavail- 
able on the exportation of waste by distinguishing the linseed oil cake from tobacco scraps 
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or tobacco clippings, which were held not to be manufactured articles by the U.S. Supreme 
Court in Seeberger v. Castro, (153 U.S. 32 (1894)). Customs has followed this position con- 
tinuously for many years. See, e.g., C.S.D. 80-137, dated October 22, 1979, wherein Cus- 
toms held that drawback is not allowable on exportation of valuable waste incurred in the 
manufacture of rolled steel coils. 

The statutory terms “the use of imported merchandise” and “used in the manufacture 
or production” have been interpreted to exclude valuable waste from such use for nearly 
100 years, as shown in Dean Linseed-Oil (supra, 87 Fed. 453). Waste which is recovered 
and which is valuable as waste cannot be said to be used in the manufacture or production 
of other articles under the re sere value concept articulated by the Supreme Court in Na- 
tional Lead Co. v. United States, (252 U.S. 140, 144-145 (1920); see also 22 Op. Atty. Gen 
111, 113-114 (1898)) 

Since 1936, Customs expressly required that the value of valuable waste be excluded 
from any manufacturing drawback claim. See T.D. 48490 (1936), which amended Article 
1020 of the Customs Regulations of 1931. That regulatory provision has been present in 
each revision of the drawback regulations. See Article 1041, Customs Regulations of 1937; 
Section 22.4(a), Customs Regulations of 1943, asamended (1963 ed.) (19 CFR as 4(a)) and 
Sections 191.22(a)(2) and 191.32(b), Customs Regulations (19 CFR 191.22(a)(2) and 
191.32(b)) (1997 ed.). See also Article 962, Customs Regulations of 1923, which required 
an applicant for manufacturing drawback to state whether wastage was incurred in the 
process and the value of such waste. 

In fact, the Customs Regulations provide that when waste results from a drawback 
manufacturing operation, the amount of drawback available may be affected. If the waste 
has value, drawback may only be claimed on the basis of the quantity of substituted mer- 
chandise appearing in the exported articles, or used in the exported articles, less valuable 
waste (see 19 CFR 191.22(a)(2)). Under the “appearing in” method, the portion of the im- 
ported merchandise sae ing in waste would not appear in the exported article and, 
therefore, the effect would be to reduce the amount of drawback available. Under the 
“used in, less valuable waste” method, the quantity of imported merchandise used to pro- 
duce the exported articles is reduced by an amount equal to ie quantity of merchandise 
the value of the waste would replace (see 19 CFR 191.22(a)(2) 

Moreover, the general manufacturing drawback contract for steel is published as T.D 

1-74 and includes a portion titled “WASTE” which provides as follows: 


The drawback claimant understands that no drawback is payable on any waste 
which results from the manufacturing operation. Unless the claim for draw- 
back is based on the quantity of steel appearing in the exported articles, the drawback 
claimant agrees to keep records to establish the value (or the lack of value), the quan- 
tity, and the disposition of any waste that results from manufacturing the exported 

articles. If no waste results, the drawback claimant agrees to keep records to establish 
that fact 


(emphasis added) 

In distinguishing between byproducts (which are drawback eligible) and waste (whichis 
not) when characterizing residual material from manufacturing or production, Customs 
has generally utilized — following information about the residual material 
1. The nature « on material of which the residue is composed 


2. The al 1e residue as compared to the value of the principal product and the 
raw material 
I'he use to which the residue is put 
The classification of the residue under the tariff law, if imported 
) . Whether the residue is a commodity recognized in commerce. 
3. Whether the residue must be subjected to some process to make it saleable 
(See, e.g., HQ 226184 (May 28, 1996).) This analysis of residual material is based on judi- 
cial interpretations. In Patton v. United States, (159 U.S. 500; 16 S. Ct. 89 (1895)), the 
Court stated that 


[t]he prominent characteristicr unning through all these definitions [of waste] is that 
of refuse, or material that is not susceptible of being used for the ordinary purposes of 
manufacture. It does not presuppose that the ar ticle is absolutely worthless, but that 
it is unmerchantable, and used for purposes for which merchantable material of the 
same class is unsuitable. 


(Id. at 503.) The Supreme Court in Latimer v. United States, 223 U.S. 501, 32S. Ct. 242 
(1912), also stated that 
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[t]he word [waste] as thus used generally refers to remnants and by-products of small 
value that have not the quality or utility either of the finished product or of the raw 
material. 


(Id. at 504.) 

These Supreme Court cases were cited and relied upon in Mawer-Gulden-Annis (Inc.) v. 
United States, (17 CCPA 270, T.D. 43689 (1929)) in which broken green olives, imported in 
casks in brine and used to make garnishing or sandwich material, were held not to be 
waste on the basis that the broken green olives “possess[ed] the same food qualities and 
some of the uses of whole pitted green olives” (17 CCPA at 272). See also, Willits & Co. v 
United States, (11 Ct. Cust. App. 499, 501-502, T.D. 39657 (1923)), in which certain beef 
cracklings were held to be waste as material not susceptible of being used in the ordinary 
operations of a packing house, material not sought or purposely produced as a by-product 
in the industry, material not processed after it became a waste, and not possessing the 
characteristics of its original estate. 

In distinguishing between valuable and valueless waste, Customs has basically been 
governed by whether the waste is a marketable product with more than a negligible value 
(see letters dated July 18, 1949, from the Acting Commissioner of Customs to the Collec- 
tor, St. Louis, Missouri; May 8, 1952, from the Chief, Division of Drawbacks, Penalties, and 
Quotas to the Collector, New York, New York (abstracted as T.D.52997-(B)); December 17, 
1954, from the Chief, Division of Classification and Drawbacks, to the Collector, Cleve- 
land, Ohio (abstracted as T.D. 3701-(F))). If the waste is a marketable product with more 
than a negligible value, the waste is valuable; if not, the waste is valueless. 

Holding: 

Based the above court cases, Customs decisions, other precedent and T.D. 81-74, draw- 
back will not be paid on steel scrap, trim or waste. The treatment allowing drawback on 
steel trim, scrap or waste is revoked. In accordance with 19 U.S.C. § 1625(c), this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

WILLIAM G. ROSOFF, 
(for Myles Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
DRA-2-01 RR:CR:DR 
HQ 229583RDC 
Category: Drawback 
ROBIN H. GILBERT, ESQ 
COLLIER, SHANNON, RILL & SCOTT 
3050 K Street, NW 
Washington, DC 20007 


Re: Precision Specialty Metals, Inc., v. United States, 182 FSupp.2d 1314 (Ct. Intl. Trade 
2001) and Treasury Decision 81-74. 


DEAR Ms. GILBERT 

This is in regard to your client Combined Metals of Chicago, LLC. Pursuant to the 
Court’s opinion in Precision Specialty Metals, Inc. v. United States, (182 FSupp.2d 1314 
(Ct. Intl. Trade 2001)) and the requirements of 19 USC § 1625(c), this is to inform you of 
Customs revocation ofa treatment accorded certain drawback transactions with regard to 
drawback per 19 USC § 1313(b). Specifically no drawback will be paid on any steel waste, 
scrap or trim. 

Pursuant to section 1625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
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ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of the treatment allowing drawback on steel trim, scrap or waste was published 
on July 31, 2002, in Volume 35, Number 31, of the CUSTOMS BULLETIN. As explained in that 
notice, the period within which to submit comments on this proposal was until August 30, 
2002. No comments were received in response to the notice. 


Facts: 


The claimant claimed drawback under the general ruling for steel (T.D. 81-74). The 
Customs drawback specialist processing the claims asked for evidence of export. The 
claimant provided copies of bills of lading that referred to the export as “scrap steel for 
re-melting purposes only”, “steel scrap sabot”, and “stainless steel scrap”. Notwithstand- 
ing a ruling published as C.S.D. 80-137 which held that the exportation of steel scrap, a 
valuable waste, did not create eligibility for drawback, Customs liquidated 69 claims 
granting drawback. Upon discovering that error, Customs denied drawback on the re- 
mainder of the claims. The claimant sought judicial review. The court held that the liqui- 
dation of those claims was a treatment that could be revoked by Customs only by following 
the procedure set in 19 USC 1625. 


Issue: 


Whether the export of steel scrap or any other waste, valuable or valueless, results in 
entitlement to drawback? 


Law and Analysis: 


Section 1313(b) of the drawback law (19 USC 1313) provides for substitution of the mer- 
chandise used in the manufacture or production of the exported or destroyed article if the 
imported duty-paid merchandise and substituted merchandise are of the same kind and 
quality and if both the imported duty-paid merchandise and substituted merchandise are 
used in manufacture or production by the manufacturer or producer within three years 
from the date of receipt by the manufacturer or producer of the imported merchandise. 

Customs has long held that drawback is not allowable on exports of waste (see, e.g., 
C.S.D. 80-137 and C.S.D. 82-127 (the former citing Burgess Battery Co. v. United States, 
13 Cust. Ct. 37, C.D. 866 (1944), and the latter citing a 1932 Customs decision)). In United 
States v. Dean Linseed-Oil Co., (87 Fed. 453 (2nd Cir. 1898), cert. den., 172 U.S. 647 
(1898)), the Government argued that the petitioner was not entitled to any drawback “be- 
cause oil cake is not a manufactured article, but is waste.” (Id. at 456.) The court did not 
dispute that such a defense would have been valid but held that it was not applicable since 
the Government had considered oil cake to be a manufactured article since 1861. 

The court implicitly accepted the Government’s position that drawback was unavail- 
able on the exportation of waste by distinguishing the linseed oil cake from tobacco scraps 
or tobacco clippings, which were held not to be manufactured articles by the U.S. Supreme 
Court in Seeberger v. Castro, (153 US. 32 (1894)). Customs has followed this position con- 
tinuously for many years. See, e.g., C.S.D. 80-137, dated October 22, 1979, wherein Cus- 
toms held that drawback is not allowable on exportation of valuable waste incurred in the 
manufacture of rolled steel coils. 

The statutory terms “the use of imported merchandise” and “used in the manufacture 
or production” have been interpreted to exclude valuable waste from such use for nearly 
100 years, as shown in Dean Linseed-Oil (supra, 87 Fed. 453). Waste which is recovered 
and which is valuable as waste cannot be said to be used in the manufacture or production 
of other articles under the relative value concept articulated by the Supreme Court in Na- 
tional Lead Co. v. United States, (252 U.S. 140, 144-145 (1920); see also 22 Op. Atty. Gen. 
111, 113-114 (1898)). 

Since 1936, Customs expressly required that the value of valuable waste be excluded 
from any manufacturing drawback claim. See T.D. 48490 (1936), which amended Article 
1020 of the Customs Regulations of 1931. That regulatory provision has been present in 
each revision of the drawback regulations. See Article 1041, Customs Regulations of 1937; 
Section 22.4(a), Customs Regulations of 1943, asamended (1963 ed.) (19 CFR 22.4(a)) and 
Sections 191.22(a)(2) and 191.32(b), Customs Regulations (19 CFR 191.22(a)(2) and 
191.32(b)) (1997 ed.). See also Article 962, Customs Regulations of 1923, which required 
an applicant for manufacturing drawback to state whether wastage was incurred in the 
process and the value of such waste. 

In fact, the Customs Regulations provide that when waste results from a drawback 
manufacturing operation, the amount of drawback available may be affected. If the waste 
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has value, drawback may only be claimed on the basis of the quantity of substituted mer- 
chandise appearing in the exported articles, or used in the exported articles, less valuable 
waste (see 19 CFR 191.22(a)(2)). Under the “appearingin” method, the portion of the im- 
ported merchandise resulting in waste would not appear in the exported article and, 
therefore, the effect would be to reduce the amount of drawback available. Under the 
“used in, less valuable waste” method, the quantity of imported merchandise used to pro- 
duce the exported articles is reduced by an amount equal to the quantity of merchandise 
the value of the waste would replace (see 19 CFR 191.22(a)(2)). 

Moreover, the general manufacturing drawback contract for steel is published as T.D. 
81-74 and includes a portion titled “WASTE” which provides as follows: 


The drawback claimant understands that no drawback is payable on any waste 
which results from the manufacturing operation. Unless the claim for draw- 
back is based on the quantity of steel appearing in the exported articles, the drawback 
claimant agrees to keep records to establish the value (or the lack of value), the quan- 
tity, and the disposition of any waste that results from manufacturing the exported 
articles. Ifno waste results, the drawback claimant agrees to keep records to establish 
that fact. 


(emphasis added). 

In distinguishing between byproducts (which are drawback eligible) and waste (whichis 
not) when characterizing residual material from manufacturing or production, Customs 
has generally utilized the following information about the residual material: 


1. The nature of the material of which the residue is composed. 

2. The value of the residue as compared to the value of the principal product and the 
raw material. 

3. The use to which the residue is put. 

4. The classification of the residue under the tariff law, if imported. 

5. Whether the residue is a commodity recognized in commerce. 

6. Whether the residue must be subjected to some process to make it saleable. 


(See, e.g., HQ 226184 (May 28, 1996).) This analysis of residual material is based on judi- 
cial interpretations. In Patton v. United States, (159 U.S. 500; 16 S. Ct. 89 (1895)), the 
Court stated that 


[t]he prominent characteristic running through all these definitions [of waste] is that 
of refuse, or material that is not susceptible of being used for the ordinary purposes of 
manufacture. It does not presuppose that the article is absolutely worthless, but that 
it is unmerchantable, and used for purposes for which merchantable material of the 
same class is unsuitable. 


(Id. at 503.) The Supreme Court in Latimer v. United States, 223 U.S. 501, 32 S. Ct. 242 
(1912), also stated that 


[t]he word [waste] as thus used generally refers to remnants and by-products of small 
value that have not the quality or utility either of the finished product or of the raw 
material. 


(Id. at 504.) 

These Supreme Court cases were cited and relied upon in Mawer-Gulden-Annis (Inc.) v. 
United States, (17 CCPA 270, T.D. 43689 (1929)) in which broken green olives, imported in 
casks in brine and used to make garnishing or sandwich material, were held not to be 
waste on the basis that the broken green olives “possess[ed] the same food qualities and 
some of the uses of whole pitted green olives” (17 CCPA at 272). See also, Willits & Co. v. 
United States, (11 Ct. Cust. App. 499, 501-502, T.D. 39657 (1923)), in which certain beef 
cracklings were held to be waste as material not susceptible of being used in the ordinary 
operations of a packing house, material not sought or purposely produced as a by-product 
in the industry, material not processed after it became a waste, and not possessing the 
characteristics of its original estate. 

In distinguishing between valuable and valueless waste, Customs has basically been 
governed by whether the waste is a marketable product with more than a negligible value 
(see letters dated July 18, 1949, from the Acting Commissioner of Customs to the Collec- 
tor, St. Louis, Missouri; May 8, 1952, from the Chief, Division of Drawbacks, Penalties, and 
Quotas to the Collector, New York, New York (abstracted as T.D. 52997-(B)); December 17, 
1954, from the Chief, Division of Classification and Drawbacks, to the Collector, Cleve- 
land, Ohio (abstracted as T.D. 3701-(F))). If the waste is a marketable product with more 
than a negligible value, the waste is valuable; if not, the waste is valueless. 
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Holding: 

Based the above court cases, Customs decisions, other precedent and T.D. 81-74, draw- 
back will not be paid on steel scrap, trim or waste. The treatment allowing drawback on 
steel trim, scrap or waste is revoked. In accordance with 19 U.S.C. § 1625(c), this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

WILLIAM G. ROSOFF, 
(for Myles Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


DRA-2-01 RR:CR:DR 
HQ 229584RDC 
Category: Drawback 
RoBIN H. GILBERT, Esq. 


COLLIER, SHANNON, RILL & ScoTT 
3050 K Street, NW 
Washington, DC 20007 


Re: Precision Specialty Metals, Inc., v. United States, 182 FSupp.2d 1314 (Ct. Intl. Trade 
2001) and Treasury Decision 81-74. 


DEAR MS. GILBERT: 

This is in regard to your client Calstrip Industries, (formerly Calstrip Steel Corp.). Pur- 
suant to the Court’s opinion in Precision Specialty Metals, Inc. v. United States, (182 
FSupp.2d 1314 (Ct. Intl. Trade 2001)) and the requirements of 19 USC § 1625(c), thisis to 
inform you of Customs revocation of a treatment accorded certain drawback transactions 
with regard to drawback per 19 USC § 1313(b). Specifically no drawback will be paid on 
any steel waste, scrap or trim. 

Pursuant to section 1625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of the treatment allowing drawback on steel trim, scrap or waste was published 
on July 31, 2002, in Volume 35, Number 31, of the CUSTOMS BULLETIN. As explained in that 
notice, the period within which to submit comments on this proposal was until August 30, 
2002. No comments were received in response to the notice. 

Facts: 

The claimant claimed drawback under the general ruling for steel (T.D. 81-74). The 
Customs drawback specialist processing the claims asked for evidence of export. The 
claimant provided copies of bills of lading that referred to the export as “scrap steel for 
re-melting purposes only”, “steel scrap sabot”, and “stainless steel scrap”. Notwithstand- 
ing a ruling published as C.S.D. 80-137 which held that the exportation of steel scrap, a 
valuable waste, did not create eligibility for drawback, Customs liquidated 69 claims 
granting drawback. Upon discovering that error, Customs denied drawback on the re- 
mainder of the claims. The claimant sought judicial review. The court held that the liqui- 
dation of those claims was a treatment that could be revoked by Customs only by following 
the procedure set in 19 USC 1625. 


Issue: 

Whether the export of steel scrap or any other waste, valuable or valueless, results in 
entitlement to drawback? 
Law and Analysis: 


Section 1313(b) of the drawback law (19 USC 1313) provides for substitution of the mer- 
chandise used in the manufacture or production of the exported or destroyed article if the 





84 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 40, OCTOBER 2, 2002 


imported duty-paid merchandise and substituted merchandise are of the same kind and 
quality and if both the imported duty-paid merchandise and substituted merchandise are 
used in manufacture or production by the manufacturer or producer within three years 
from the date of receipt by the manufacturer or producer of the imported merchandise. 

Customs has long held that drawback is not allowable on exports of waste (see, e.g., 
C.S.D. 80-137 and C.S.D. 82-127 (the former citing Burgess Battery Co. v. United States, 
13 Cust. Ct. 37, C.D. 866 (1944), and the latter citing a 1932 Customs decision)). In United 
States v. Dean Linseed-Oil Co., (87 Fed. 453 (2nd Cir. 1898), cert. den., 172 U.S. 647 
(1898)), the Government argued that the petitioner was not entitled to any drawback “be- 
cause oil cake is not a manufactured article, but is waste.” (Id. at 456.) The court did not 
dispute that such a defense would have been valid but held that it was not applicable since 
the Government had considered oil cake to be a manufactured article since 1861. 

The court implicitly accepted the Government’s position that drawback was unavail- 
able on the exportation of waste by distinguishing the linseed oil cake from tobacco scraps 
or tobacco clippings, which were held not to be manufactured articles by the U.S. Supreme 
Court in Seeberger v. Castro, (153 U.S. 32 (1894)). Customs has followed this position con- 
tinuously for many years. See, e.g., C.S.D. 80-137, dated October 22, 1979, wherein Cus- 
toms held that drawback is not allowable on exportation of valuable waste incurred in the 
manufacture of rolled steel coils. 

The statutory terms “the use of imported merchandise” and “used in the manufacture 
or production” have been interpreted to exclude valuable waste from such use for nearly 
100 years, as shown in Dean Linseed-Oil (supra, 87 Fed. 453). Waste which is recovered 
and which is valuable as waste cannot be said to be used in the manufacture or production 
of other articles under the relative value concept articulated by the Supreme Court in Na- 
tional Lead Co. v. United States, (252 U.S. 140, 144-145 (1920); see also 22 Op. Atty. Gen 
111, 113-114 (1898)). 

Since 1936, Customs expressly required that the value of valuable waste be excluded 
from any manufacturing drawback claim. See T.D. 48490 (1936), which amended Article 
1020 of the Customs Regulations of 1931. That regulatory provision has been present in 
each revision of the drawback regulations. See Article 1041, Customs Regulations of 1937; 
Section 22.4(a), Customs Regulations of 1943, asamended (1963 ed.) (19 CFR 22.4(a)) and 
Sections 191.22(a)(2) and 191.32(b), Customs Regulations (19 CFR 191.22(a)(2) and 
191.32(b)) (1997 ed.). See also Article 962, Customs Regulations of 1923, which required 
an applicant for manufacturing drawback to state whether wastage was incurred in the 
process and the value of such waste. 

In fact, the Customs Regulations provide that when waste results from a drawback 
manufacturing operation, the amount of drawback available may be affected. If the waste 
has value, drawback may only be claimed on the basis of the quantity of substituted mer- 
chandise appearing in the exported articles, or used in the exported articles, less valuable 
waste (see 19 CFR 191.22(a)(2)). Under the “appearingin” method, the portion of the im- 
ported merchandise resulting in waste would not appear in the exported article and, 
therefore, the effect would be to reduce the amount of drawback available. Under the 
“used in, less valuable waste” method, the quantity of imported merchandise used to pro- 
duce the exported articles is reduced by an amount equal to the quantity of merchandise 
the value of the waste would replace (see 19 CFR 191.22(a)(2)). 

Moreover, the general manufacturing drawback contract for steel is published as T.D. 
81-74 and includes a portion titled “WASTE” which provides as follows: 


The drawback claimant understands that no drawback is payable on any waste 
which results from the manufacturing operation. Unless the claim for draw- 
back is based on the quantity of steel appearing in the exported articles, the drawback 
claimant agrees to keep records to establish the value (or the lack of value), the quan- 
tity, and the disposition of any waste that results from manufacturing the exported 
articles. Ifno waste results, the drawback claimant agrees to keep records to establish 
that fact. 


(emphasis added). 

In distinguishing between byproducts (which are drawback eligible) and waste (whichis 
not) when characterizing residual material from manufacturing or production, Customs 
has generally utilized the following information about the residual material: 


1. The nature of the material of which the residue is composed. 
2. The value of the residue as compared to the value of the principal product and the 
raw material. 
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3. The use to which the residue is put. 

4. The classification of the residue under the tariff law, if imported. 

5. Whether the residue is a commodity recognized in commerce. 

6. Whether the residue must be subjected to some process to make it saleable. 


(See, e.g., HQ 226184 (May 28, 1996).) This analysis of residual material is based on judi- 
cial interpretations. In Patton v. United States, (159 U.S. 500; 16 S. Ct. 89 (1895)), the 
Court stated that 


[t]he prominent characteristic running through all these definitions [of waste] is that 
of refuse, or material that is not susceptible of being used for the ordinary purposes of 
manufacture. It does not presuppose that the article is absolutely worthless, but that 
it is unmerchantable, and used for purposes for which merchantable material of the 
same class is unsuitable. 


(Id. at 503.) The Supreme Court in Latimer v. United States, 223 U.S. 501, 32S. Ct. 242 
(1912), also stated that 


[t]he word [waste] as thus used generally refers to remnants and by-products of small 
value that have not the quality or utility either of the finished product or of the raw 
material. 


(Id. at 504.) 

These Supreme Court cases were cited and relied upon in Mawer-Gulden-Annis (Inc.) v. 
United States, (17 CCPA 270, T.D. 43689 (1929)) in which broken green olives, imported in 
casks in brine and used to make garnishing or sandwich material, were held not to be 
waste on the basis that the broken green olives “possess[ed] the same food qualities and 
some of the uses of whole pitted green olives” (17 CCPA at 272). See also, Willits & Co. v. 
United States, (11 Ct. Cust. App. 499, 501-502, T.D. 39657 (1923)), in which certain beef 
cracklings were held to be waste as material not susceptible of being used in the ordinary 
operations of a packing house, material not sought or purposely produced as a by-product 
in the industry, material not processed after it became a waste, and not possessing the 
characteristics of its original estate. 

In distinguishing between valuable and valueless waste, Customs has basically been 
governed by whether the waste is a marketable product with more than a negligible value 
(see letters dated July 18, 1949, from the Acting Commissioner of Customs to the Collec- 
tor, St. Louis, Missouri; May 8, 1952, from the Chief, Division of Drawbacks, Penalties, and 
Quotas to the Collector, New York, New York (abstracted as T.D.52997-(B)); December 17, 
1954, from the Chief, Division of Classification and Drawbacks, to the Collector, Cleve- 
land, Ohio (abstracted as T.D. 3701-(F))). If the waste is a marketable product with more 
than a negligible value, the waste is valuable; if not, the waste is valueless. 


Holding: 


Based the above court cases, Customs decisions, other precedent and T.D. 81-74, draw- 
back will not be paid on steel scrap, trim or waste. The treatment allowing drawback on 
steel trim, scrap or waste is revoked. In accordance with 19 U.S.C. § 1625(c), this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

WILLIAM G. ROSOFF, 
(for Myles Harmon, Acting Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION AND REVOCATION OF RULING 
LETTERS AND TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF STERILE AND NON-STERILE SUTURE 
ATTACHED TO A NEEDLE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification and revocation of ruling let- 
ters and treatment relating to the classification of sterile and non-sterile 
suture attached to a needle. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify one and revoke three rulings per- 
taining to the tariff classification of sterile and non-sterile suture 
attached to a needle under the Harmonized Tariff Schedule of the 
United States (HTSUS). Similarly, Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. Comments are invited on the correctness of the proposed actions. 


DATE: Comments must be received on or before November 1, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulation and Rulings, 


Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the U.S. Customs Service, 799 9** Street, N.W., Washington, D.C. dur- 
ing regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at (202) 
572-8768. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 572-8784. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
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bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify one and revoke three rulings per- 
taining to the tariff classification of sterile and non-sterile suture 
attached to a needle. Although in this notice Customs is specifically re- 
ferring to four rulings, New York Ruling (NY) H80134, dated April 26, 
2001, Headquarters Ruling (HQ) 560914, dated October 22, 1998, NY 
869236, dated December 17, 1991 and HQ 089373, dated October 25, 
1991, this notice covers any rulings on this merchandise which may ex- 
ist but have not be specifically identified. Customs has undertaken rea- 
sonable efforts to search existing date bases for rulings in addition to the 
one identified. No further rulings have been found. This notice will cov- 
er any rulings on this merchandise which may exist but have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or his agents for importations of merchan- 
dise subsequent to this notice. 

In NY H80134, NY 869236, and HQ 089373, Customs ruled that non- 
sterile suture attached to needles was classified in subheadings 4206 
and 5609 according to the nature of the thread. Additionally, in HQ 
089373, Customs held that sterile suture attached to a needle is classi- 
fied in subheading 3006.10.00, HTSUS, the provision for “[p]harma- 
ceutical goods specified in note 4 to this chapter: [s]terile surgical 
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catgut, similar sterile suture materials and sterile tissue adhesives for 
surgical wound closure; sterile laminaria and sterile laminaria tents; 
sterile absorbable surgical or dental hemostatics.” Lastly, in HQ 
560914, Customs states that classification of the merchandise in head- 
ing 5609, HTSUS, does not preclude duty free treatment under U.S. 
Note 2(b), subchapter IT, Chapter 98, HTSUS. NY H80134, NY 869236, 
HQ 089373 and HQ 560914 are set forth as Attachment A, B, C and D 
respectively, to this document. 

It is now Customs position that non-sterile suture material attached 
to a needle is not classified in headings 4602 and 5609, HTSUS, accord- 
ing to the nature of the thread. Neither is it Customs position that ster- 
ile suture material attached to a needle is classified in heading 3006, 
HTSUS. To be classifiable in heading 3006, HTSUS, suture must be 
sterile catgut or similar suture material. Suture material attached to a 
needle is not described by the terms of the heading. Furthermore, non- 
sterile suture attached to a needle is a composite good classifiable at GRI 
3(c) in subheading 9018.90.80, HTSUS, as “[I]nstruments and ap- 
pliances used in medical, surgical, dental or veterinary sciences, includ- 
ing scintigraphic apparatus, other electro-medical apparatus and 
sight-testing instruments; parts and accessories thereof: [O]ther in- 
struments and appliances and parts and accessories thereof: [O]ther.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify HQ 
560914 and to revoke NY H80134, NY 869236 and HQ 089378, and any 
other ruling not specifically identified, to reflect the proper classifica- 
tion of the merchandise pursuant to the analysis set forth in Proposed 
Headquarters Ruling Letters (HQ) 965318, 965845, 965846 and 965847 


(see Attachments E, F G and H to this document). Additionally, pur- 
suant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treatment 
previously accorded by Customs to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: September 10, 2002. 


GAIL A. HAMILL, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, April 26, 2001. 
CLA-2-56:RR:NC:N3:351 H80134 
Category: Classification 

Mk. MICHAEL J. HERTZ 
SURGICAL SPECIALTIES CORP 
100 Dennis Drive 
Reading, PA 19608 


Re: Classification and country of origin determination for unsterilized surgical sutures 
from Mexico, China, and the Dominican Republic; 19 CFR 102.21(c)(2); 19 CFR 
12.130(c); tariff shift. 


DEAR MR. HERTZ 

This is in reply to your letter dated April 11, 2001, requesting a classification and coun- 
try of origin determination for surgical sutures which will be imported unsterilized into 
the United States and sterilized subsequent to importation. 


Facts: 
The subject merchandise consists of the following components and packaging materials 


which will be exported from the United States to three assembly operations, one each in 
Mexico, China, and the Dominican Republic: 


surgical needles (channeled); 

surgical needles (drilled end); 

black braided silk suture; 

black mono nylon suture; 

catgut suture (plain and chromatic); 

polypropylene suture; 

wrapping cards composed of various packaging materials. 

From your letter, we assume the following: the silk yarn is extruded in China; the nylon 
yarn is extruded in the United Kingdom; the catgut yarn is produced in Brazil; and the 
polypropylene yarn is extruded in the United States. 

We assume that by “sutures,” you mean the yarns used to make the completed items, as 
described below. We shall use the term “completed sutures” to mean the assembled yarn- 
and-needle combination. 

The manufacturing operations for the completed sutures are stated as follows: one piece 
of suture (that is, yarn or catgut) is attached to a needle and the completed item is enclosed 
in a wrapping card. 

Issue: 

What are the classification and country of origin of the subject merchandise? 
Classification: 

You propose classification in subheading 9018.90, Harmonized Tariff Schedule of the 
United States (HTS) which provides for instruments and appliances used in medical, sur- 
gical, dental or veterinary sciences. However, Customs Headquarters has previously ruled 
that lengths of surgical suture, whether or not sterile, inserted into needles, are classified 
depending on to the suture material, not in subheading 9018. 

The applicable subheading for the completed sutures of polypropylene or nylon will be 
5609.00.3000, HTS, which provides for articles of yarn * * * not elsewhere specified or in- 
cluded: of man-made fibers. The general rate of duty will be 5.8 percent ad valorem. 

The applicable subheading for the completed sutures of silk will be 5609.00.4000, HTS, 
which provides for articles of yarn * * * not elsewhere specified or included: other. The 
general rate of duty will be 5.1 percent ad valorem. 

The applicable subheading for the completed sutures of catgut will be 4206.10.3000, 
HTS, which provides for articles of gut (other than silkworm gut), * * *: Of catgut: Ifim- 
ported for use in the manufacture of sterile surgical sutures. The rate of general rate of 
duty will be 3.5 percent ad valorem. 


There are currently no quota restrictions or visa requirements for any of these prod- 
ucts. 
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Country of Origin—Law and Analysis: 


On December 8, 1994, the President signed into law the Uruguay Round Agreements 
Act. Section 334 of that Act (codified at 19 U.S.C. 3592) provides new rules of origin for 
textiles and apparel entered, or withdrawn from warehouse, for consumption, on and af- 
ter July 1, 1996. On September 5, 1995, Customs published Section 102.21, Customs Reg- 
ulations, in the Federal Register, implementing Section 334 (60 FR 46188). Thus, effective 
July 1, 1996, the country of origin of a textile or apparel product shall be determined by 
sequential application of the general rules set forth in paragraphs (c)(1) through (5) of Sec- 
tion 102.21. 

Paragraph (c)(1) states that “The country of origin of a textile or apparel product is the 
single country, territory, or insular possession in which the good was wholly obtained or 
produced.” As the subject merchandise is not wholly obtained or produced in a single 
country, territory or insular possession, paragraph (c)(1) of Section 102.21 isinapplicable. 

Paragraph (c)(2) states that “Where the country of origin of a textile or apparel product 
cannot be determined under paragraph (c)(1) of this section, the country of origin of the 
good is the single country, territory, or insular possession in which each of the foreign ma- 
terials incorporated in that good underwent an applicable change in tariff classification, 
and/or met any other requirement, specified for the good in paragraph (e) of this section:” 

Paragraph (e) in pertinent part states that “The following rules shall apply for purposes 
of determining the country of origin of a textile or apparel product under paragraph (c)(2) 
of this section”: 


HTSUS Tariff shift and/or other requirements 


5609 (1) Ifof continuous filaments, including strips, the country of origin of 
a good classifiable under heading 5609 is the country, territory, or in- 
sular possession in which those filaments, including strips, were ex- 
truded. 

(2) If of staple fibers, the country of origin of a good classifiable under 
heading 5609 is the country, territory, or insular possession in which 
those fibers were spun into yarns. 


As the yarns are stated to be either extruded or spun in a single country, that is, the 
United States (polypropylene), China (silk), or the United Kingdom (nylon), as per the 
terms of the tariff shift requirement, country of origin of the completed sutures is con- 


ferred in the respective country in which the yarn is produced. 

However, there is an exception for textile products from the United States that are sent 
abroad for processing. Section 12.130(c), Customs Regulations, provides that any product 
of the United States that is returned after having been advanced in value or improved in 
condition abroad, or assembled abroad, shall be a foreign article. 

Section 12.130, which remains in effect, was originally intended to be used to determine 
the country of origin of textiles and textile products for quota/visa requirements. In T.D. 
90-17, issued February 23, 1990, Customs announced a change in practice and position. 
This change resulted in Customs using Section 12.130 for quota, duty, and marking pur- 
poses when making country of origin determinations for textile goods. In accordance with 
T.D. 90-17 and Section 12.130(c), the country of origin of the completed sutures made 
from U.S.-extruded polypropylene, for quota, marking, and duty purposes, is the country 
in which the final assembly process occurs, Mexico, China, or the Dominican Republic. 

However, this position has recently been modified. On July 11, 2000, Customs published 
T.D. 00-44 in the Federal Register (65 FR 42634), stating that effective October 10, 2000, 
Customs will no longer apply 19 CFR 12.130(c) for purposes of country of origin marking. 
Therefore, in accordance with T.D. 00-44, Section 12.130(c) and Section 102.21(c)(4), the 
country of origin of the completed polypropylene sutures will be the United States. Section 
12.130(c) remains in effect for duty and quota purposes and the completed polypropylene 
sutures are subject to the general rate of duty noted previously. 

As the origin of the completed polypropylene sutures for the purposes of marking has 
been determined to be the United States, it isnot required to be marked asa foreign article 
for purposes of 19 U.S.C. 1304 as previously required. However, separate Federal Trade 
Commission marking requirements exist regarding country of origin, fiber content, and 
other information that must appear on many textile items. For more information on the 
applicability of the requirements under the Textile Fiber Products Identification Act 
(TFPIA), you should contact the Federal Trade Commission, Textile Program, Division of 
Enforcement, Bureau of Consumer Protection, 600 Pennsylvania Avenue, N.W., Washing- 
ton, D.C., 20580. 
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Regarding the completed sutures of catgut (plain and chromatic), Section 134.1(b), Cus- 
toms Regulations (19 C.FR. §134.1(b)), defines country of origin as “The country of 
manufacture, production, or growth of any article of foreign origin entering the United 
States. Further work or material added to an article in another country must effect a sub- 
stantial transformation in order to render such other country the ‘country of origin’ with- 
in the meaning of this part.” 

The attaching of the catgut to the needle constitutes a substantial transformation of the 
catgut into a new and different article, that is the completed suture, having a new name, 
character and use. The country of origin of the completed sutures of catgut will be Mexico, 
China, or the Dominican Republic, depending on where the completed article is formed. 


Holding: 


The country of origin of the completed sutures of nylon is the United Kingdom. The 
country of origin of the completed sutures of silk is China. The country of origin of the 
completed sutures of catgut or polypropylene is Mexico, China, or the Dominican Repub- 
lic, depending on where the completed suture is formed. However, for marking purposes, 
the country of origin of the completed polypropylene sutures is the United States. 

Your letter states that your company “exports components and packaging materials” to 
the assembly plants. From the information you have sent, we assume that you are the sup- 
plier of these raw materials. Please note that the cost or value of the components and pack- 
aging materials will represent an assist under Section 402 of the Tariff Act (TA). 

The term “assist” is defined as that which is supplied directly or indirectly by the buyer 
of imported merchandise, free of charge or at reduced cost, for use in connection with the 
sale of the merchandise for export to the U.S., under 19 U.S.C. 1401a(h)(1)(A). There are 
four categories of assists, but only the first, encompassing “materials, components, parts 
and similar items incorporated in the imported merchandise,” is potentially relevant to 
the instant situation. As an assist, the value of the yarns must be added to the processing 
costs before the ad valorem rate of duty is applied, pursuant to Section 402, TA. Addition- 
ally, please note that the value of any assist will include transportation costs to the place of 
production. See Section 152.103(d), Customs Regulations (19 C.FR. §152.103(d)). 

You have asked whether any of the finished sutures is subject to antidumping duties 
or countervailing duties. A list of AD/CVD proceedings at the Department of Com- 
merce (DOC) and their product coverage can be obtained from the DOC website at: 
http://ia.ita.doc.gov, or you may write to them at the U.S. Department of Commerce, Inter- 
national Trade Administration, Office of Antidumping Compliance, 14th Street and Con- 
stitution Avenue, N.W. Washington, DC 20230. Written decisions regarding the scope of 
AD/CVD orders are issued by the Import Administration in the Department of Commerce 
and are separate from tariff classification and origin rulings issued by Customs. 

Your letter also asks if the left-over components may be returned to the United States 
duty-free as US goods returned, classifiable in Chapter 98, HTS, which provides for prod- 
ucts of the United States when returned after having been exported, without having been 
advanced in value or improved in condition by any process of manufacture or other means 
while abroad. Only those items that are of U.S. origin may qualify for return under sub- 
heading 9801, provided that the documentary requirements of 19 C.FR. §10.1 are satis- 
fied. 

Lastly, you ask if the packaging materials need to be invoiced. Because we are not exact- 
ly clear on the meaning of your question, we refer you to Section 141.86 of the Customs 
regulations (19 C.FR. 141.86) which discusses invoicing requirements. 

The holding set forth above applies only to the specific factual situation and merchan- 
dise identified in the ruling request. This position is clearly set forth in section 19 CFR 
177.9(b)(1). This section states that a ruling letter, either directly, by reference, or by im- 
plication, is accurate and complete in every material respect. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). Should it be subsequently determined that the information furnished is 
not complete and does not comply with 19 CFR 177.9(b)(1), the ruling will be subject to 
modification or revocation. In the event there isa change in the facts previously furnished, 
this may affect the determination of country of origin. Accordingly, if there is any change 
in the facts submitted to Customs, it is recommended that a new ruling request be sub- 
mitted in accordance with 19 CFR 177.2. 
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Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Mitchel Bayer at 212-637-7086. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 17, 1991. 


CLA-2-56:S:N:N3G:345 869236 
Category: Classification 


Tariff No. 5609.00.3000 
Ms. BETTY MAYLOR 


IMPORT CUSTOMS MANAGER 

LEP PROFIT INTERNATIONAL, INC. 
440 McClellan Highway East 
Boston, MA 02128 


Re: The tariff classification of a surgical suture from England. 


DEAR Ms. MAYLOR: 


In your letter dated November 11, 1991, on behalf of Deknatel Division, Pfizer Hospital 
Products Group, Inc., Fall River, Massachusetts, you requested a tariff classification rul- 
ing. 

The sample submitted is a non-absorbable polypropylene surgical suture composed of 


textile monofilament attached to two surgical needles constructed of stainless steel. This 
assembly is wound around a foam carrier and sealed in a blister pack. 

The applicable subheading for the surgical suture will be 5609.00.3000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for articles of yarn, strip or the 
like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or in- 
cluded: Of man-made fibers.. The rate of duty will be 9 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, October 25, 1991. 


CLA-2 CO:R:C:M 089373 KCC 
Category: Classification 
Tariff No. 3006.10.00 And 4206.10.30 
PETER J. FITCH, Esq. 
FITCH, KING AND CAFFENTZIS 
35 Beach Road 
Monmouth Beach, NJ 07750 


Re: Sterile and Non-Sterile Sutures, With or Without Needles; Of-Gut and Other Materi- 
als; GRI 1; 087660; 849025; 9018.90.80; Chapter Note 3, Chapter 30, Section VI; EN 
30.06; EN 90.18; Nippon Kogasku (USA), Inc.; C.J. Tower & Sons; House Report No 
98-1015; Dorland’s Illustrated Medical Dictionary; suture; 730999 


DEAR MR. FITCH: 

This is in response to your letter dated May 10, 1991, on behalf of Davis & Geck, a Divi- 
sion of American Cyanamid Company, concerning the tariff classification of sterile and 
non-sterile sutures with or without needles under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). 


Facts: 


Davis & Geck, a Division of American Cyanamid Company, imports sterile and non-ster- 
ile sutures with and without needles into the U.S. These importations are made on a con- 
tinuing basis primarily at the port of New York. 

Until Headquarters Ruling Letter (HRL) 087660 dated November 5, 1990, we had held 
that sterile and non-sterile needled sutures were classified in item 709.27, Tariff Sched- 
ules of the United States (TSUS), as medical, dental, surgical, and veterinary instru- 
ments, including parts thereof* * * Other * * * Needles* * * Other * * * Other. See, C.I.E. 
894/55 dated September 6, 1955; TC 426.85 dated May 21, 1965; HRL079455 dated March 
5, 1987; and HRL 082498 dated March 14, 1989. 

However, HRL 087660 found that sterile needled sutures were classified in item 495.10, 
TSUS, as surgical sutures, surgical suture materials, all the foregoing which are sterile, 
and that non-sterile needled sutures were classified in item 792.24, TSUS (formerly item 


ported for use in the manufacture of sterile surgical sutures. We based our opinion on the 
descriptive language in the legislative history provided in the Trade and Tariff Act of 1984, 
which amended the TSUS, in part by changing the duty rates applicable to articles of gut, 
if imported for use in the manufacture of surgical sutures. The House Report No. 98-1015 
stated in pertinent part: 

*** Raw catgut is generally sold in coils of varying lengths. When used in the 
manufacture of sutures, the gut is cut to the appropriate length and a needle is added, 
resulting in a nonsterilized suture classified in item 792.22. If sterilized and sterile- 
packed in inner and outer packages prior to importation, the suture would be classi- 
fied in item 495.10 * * * 


The Senate Report (No. 98-308) contains virtually identical language. The language 
cited above, plus Headnote 1(i) of Schedule 7, Part 2, Subpart B, TSUS, excluding from 
that subpart articles falling within the medical supplies provision of part 13C of Schedule 
4, make it patently obvious that sterile sutures are properly classifiable under item 
495.10, TSUS, whether with or without needles. 

However, New York Ruling (NYR) 849025 dated February 6, 1990, held that needles 
with attached sutures are classified in the HTSUSA under subheading 9018.90.80, 
HTSUSA, as other instruments used in medical, surgical or veterinary sciences. 

You are requesting that sterile sutures, whether or not needled, are classified under 
subheading 3006.10.30, HTSUSA, and that non-sterile needled sutures “of gut” be classi- 
fied under subheading 4206.10.30, HTSUSA. Additionally, you request that non-sterile 
needled sutures consisting of other materials are classified according to the material of the 
suture ligature present in each suture. 
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Issue: 


What is the proper tariff classification of sterile and un- sterile sutures with or without 
needles under the HTSUSA? 


Law and Analysis: 


The classification of merchandise under the HTSUSA is governed by the General Rules 
of Interpretation (GRI’s). GRI1, HTSUSA, states in part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes and * * * according to the following provisions * * *” In this case, it ap- 
pears that the sterile needled sutures are classifiable under two headings: 


3006 Pharmaceutical products specified in note 3 to this chapter * * * 


3006.10.00 Sterile surgical catgut, similar sterile suture materials and sterile tis- 
sue adhesives for surgical wound closure; sterile laminaria and sterile 
laminaria tents; sterile absorbable surgical or dental hemostatics. 


* * * * * * * 


9018 Instruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, including scintigraphic apparatus, other electro-medical 
apparatus and sight-testing instruments; parts and accessories thereof 
xk * 


9018.90.80 Other instruments and appliances and parts and accessories thereof 
* ** Other. 

The non-sterile needled sutures appear to be classifiable under subheading 9018.90.80, 
HTSUSA, and: 

4206 Articles of gut (other than silkworm gut), of goldbeater’s skin, of blad- 
ders or of tendons * * * 

4206.10.30 Ofcatgut * * *Ifimported for use in the manufacture of sterile surgical 
sutures. 

Chapter Note 3, Chapter 30, Section VI, HTSUSA, states that heading 3006, HTSUSA, 
“applies only to the following, which are to be classified in that heading and in no other 
heading of the tariff schedule: 

(a) Sterile surgical catgut, similar sterile suture materials and sterile tissue adhe- 
sives for surgical wound closure;. * * *” 

The Explanatory Note 30.06 of the Harmonized Commodity Description and Coding 
System (HCDCS), states that sterile surgical catgut, similar sterile suture materials and 
sterile tissue adhesives for surgical wound closure in heading 3006, HTSUSA, covers all 
kinds of ligatures for surgical sutures, provided they are sterile. The materials used for 
such ligatures include: 


(a) catgut (processed collagen from the intestines of cattle, sheep or other animals); 

(b) natural fibres (cotton, silk, linen); 

(c) synthetic polymer fibres, such as polyamides (nylons), polyesters; (d) metals 
(stainless steel, tantalum, silver, bronze). 

This heading excludes non-sterile suture material. Non-sterile suture material is classi- 
fied according to its nature, i.e., catgut (heading 42.06). HCDCS, Vol. 2, p. 440-441 

Additionally, Explanatory Note 90.18 states that heading 9018 does not cover sterile 
catgut and other sterile material for surgical sutures, sterile laminaria and sterile lamina- 
ria tents (heading 30.06). HCDCS, Vol. 4, p. 1488. The Explanatory Notes, although not 
dispositive, are to be looked to for the proper interpretation of the HTSUSA. 54 Fed. Reg 
35127, 35128 (August 23, 1989). 

The term “suture material” is not defined in the HTSUSA or the HCDCS. Tariff terms 
are construed in accordance with their common and commercial meaning. Nippon Kogas- 
ku (USA), Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). Common and commer- 
cial meaning may be determined by consulting dictionaries, lexicons, scientific authorities 
and other reliable sources. C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 1268 
(1982). 

The descriptive language in the legislative history states that nonsterilized sutures are 
cut to length catgut with an attached needle. See, House Report No. 98-1015. Moreover, 
Dorland’s Illustrated Medical Dictionary, 27th Edition defines a suture as “material used 
in closing a surgical or traumatic wound with stitches; a stitch or series of stitches made to 
secure apposition of the edges of a surgical or accidental wound; used also asa verb to indi- 
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cate the application of such stitches.” Dorland’s Illustrated Medical Dictionary, 27th Edi- 
tion, p. 1620 (1988). Dorland’s Illustrated Medical Dictionary, 27th Edition defines a 
ligature as “any substance, such as catgut, cotton, silk, or wire, used to tie a vessel or stran- 
gulate a part.” Id, p. 935. Additionally, we have held that the addition of surgical thread to 
a needle creates an article known as a suture which is suitable for use in surgery to bind 
body tissue. See, HRL 730999 dated December 12, 1988 (regarding the country of origin 
marking requirements for sutures). 

Based on the legislative history and above cited definitions, we are of the opinion that 
“suture material” is suturing material such as catgut, synthetic polymer fibres, metal, 
etc., and an attached needle. Therefore, the sterile needled sutures of any type of material 
would be classified under subheading 3006.10.00, HTSUSA, as “* * * similar sterile su- 
ture materials. * * *” This tariff provision covers all types of suturing material which is 
sterile. HCDCS, Vol. 2, p. 440. 

Additionally, sterile surgical catgut and similar sterile suture material without needles 
is also classified in subheading 3006.10.00, HTSUSA. 

Based on Explanatory Note 30.06, it appears that non-sterile suture material without 
needles is classified according to the nature of the material. HCDCS, Vol. 2, p. 441. Non- 
sterile suture material with and without needles will be classified under different tariff 
provisions depending on the type of material used, i.e., non-sterile suture material of cat- 
gut will be classified under subheading 4206.10.30, HTSUSA, as Articles of gut * * * Of 
catgut * * * If imported for use in the manufacture of sterile surgical sutures. 


Holding: 


Sterile needled sutures are classified under subheading 3006.10.00, HTSUSA. Sterile 
ligature suturing material without needles is also classified under subheading 3006.10.00, 
HTSUSA. 

Non-sterile suture material of catgut with and without needles is classified under sub- 
heading 4206.10.30, HTSUSA. 

Additionally, other non-sterile suture material with and without needles should be clas- 
sified according to the type of material used in the suture 

Accordingly, NYR 849025 is revoked pursuant to section 177.9, Customs Regulations 
(19 CFR 177.9). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, October 22, 1998. 
CLA-2 RR:CR:SM 560914 KSG 
Category: Classification 

PorT DIRECTOR 
US. CUSTOMS SERVICE 
San Juan, Puerto Rico 
ATTN: CST-455 


Re: Internal Advice 32/97; Sutures; U.S. Note 2(b), subchapter II, Chapter 98. 


DEAR Port DIRECTOR 

This is in reference to your Request for Internal Advice (I.A. 32/97) dated March 23, 
1998, asking if non-sterile surgical sutures with needles are eligible for a duty preference 
under U.S. Note 2(b), subchapter II, Chapter 98, of the Harmonized Tariff Schedule of the 
United States (“HTSUS”). 


Facts: 
According to information you have provided, surgical sutures with needles (non-sterile) 
are being imported into the Port of San Juan by Davis & Gech, Inc. and by U.S. Surgical 
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Corporation. In your fax of October 5, 1998, you indicate that both the silk and man-made 
yarns from which the sutures are made may be of U.S. or foreign origin. You also state that 
the needles may be of US. or foreign origin. The different type of yarns used include: cat- 
gut; man-made absorbable gut; nylon dacron and silk. You state that the yarns are cut to 
length and dressed in Puerto Rico. You also state that the yarns are sent to the Dominican 
Republic for assembly with the needles (by threading) and retail packaging. The as- 
sembled sutures and needles are returned non-sterilized. 

Your office takes the position that the sutures are textile articles and therefore, not eligi- 
ble for duty-free treatment under U.S. Note 2(b), subchapter II, Chapter 98, HTSUS. 


Issue: 


Whether the assembled sutures and needles are eligible for duty-free treatment under 
US. Note 2(b), subchapter II, Chapter 98, HTSUS. 


Law and Analysis: 


Section 222 of the Customs and Trade Act of 1990 (Public Law 101-382) amended U.S. 
Note 2, subchapter II, Chapter 98, HTSUS (“U.S. Note 2(b)”), to provide for the duty-free 
treatment of articles (other than textile and apparel articles, and petroleum and petro- 
leum products) which are assembled or processed in a Caribbean Basin Economic Recov- 
ery Act beneficiary country wholly of fabricated components or ingredients (except water) 
of US. origin. 

US. Note 2(b), provides as follows: 


(b) No article (except a textile article, apparel article, or petroleum, or any product 
derived from petroleum, provided for in heading 2709 or 2710) may be treated as a 
foreign article, or as subject to duty, if— 

(i) the article is— 
(A) assembled or processed in whole of fabricated components that are a 
product of the United States, or 
(B) processed in whole of ingredients (other than water) that are a product 
of the United States, in a beneficiary country; and 
(ii) neither the fabricated components, materials or ingredients, after exporta- 
tion from the United States, nor the article itself, before importation into the 
United States, enters the commerce of any foreign country other than a benefi- 
ciary country. 

As used in the note, the term “beneficiary country” means a country listed in General 
Note 7(a), HTSUS. The Dominican Republic is listed in General Note 7(a), HTSUS, asa 
designated beneficiary country (“B.C.”). 

You indicate that both the yarn and the needles may be of US. or foreign origin. Asclear- 
ly set forth in the language of US. Note 2(b), a good is entitled to duty-free treatment only 
if all the components or ingredients are of U.S. origin. We note that under the textile rules 
of origin set forth in section 102.21, Customs Regulations (19 CFR 102.21), if the sutures 
are produced in the U.S. from foreign-origin yarn sourced from one country, the origin of 
the sutures would be the country of origin of the yarn. In such circumstances, the sutures 
would not be of U.S. origin and therefore, would be ineligible for U.S. Note 2(b) treatment. 
The issue presented is whether the sutures which are of US. origin are considered textiles 
articles which are expressly precluded from receiving duty-free treatment under U.S. 
Note 2(b). Customs stated in Treasury Decision (“T.D.”) 91-88, dated October 18, 1991, 
that: 

It is Customs position that the controlling factor in determining whether articles 
constitutes “textile” and “apparel” articles for purposes of Note 2(b) is whether such 
articles (other than footwear and parts of footwear) are subject to textile agreements. 


If an article is subject to a textile agreement, it is indicated in the HTSUS by the inclu- 
sion of a textile category number in the applicable tariff provision. 

The non-sterile sutures made from man-made yarn are classified at subheading 
5609.00.30.00, HTSUS, which provides for articles of yarn, strip or the like of heading 
5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or included: of man- 
made fibers. The non-sterile sutures made from silk yarn are classified at subheading 
5609.00.40.00, HTSUS, which provides for articles of yarn, strip or the like of heading 
5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or included: other. 
Neither of these tariff provisions includes a textile category number. Therefore, the non- 
sterile sutures are not subject to textile agreements and are not excluded from duty-free 
treatment under U.S. Note 2(b) as textile articles. 





U.S. CUSTOMS SERVICE 97 


Holding: 

The imported sutures with needles are eligible for duty-free treatment under U.S. Note 
2(b), subchapter II, Chapter 98, HTSUS, provided all the components and materials 
thereof are of US. origin and the materials were exported directly from the U.S. to the B.C. 
and the assembled goods were imported directly to the U.S. from the B.C. The documenta- 
tion requirements set forth in telex 9264071 (copy enclosed) also must be met. 

This decision should be mailed by your office to the internal advice requester no later 
than 60 days from the date of this letter. On that date the Office of Regulations and Rul- 
ings will take steps to make the decision available to Customs personnel via the Customs 
Rulings Module in ACS and the public via the Diskette Subscription Service, Freedom of 
Information Act and other public access channels. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965318AM 
Category: Classification 
Tariff No. 9018.90.80 
Mk. JASON M. WAITE 


ALSTON & BirD LLP 

601 Pennsylvania Avenue, N.W. 
North Building, 10‘ Floor 
Washington, DC 20004-2601 


Re: NY H80134 revoked; non-sterile suture attached to a suture needle in a cardboard 
wrapper. 


DEAR MR. WAITE: 

This is in reference to your letter of April 18, 2002, on behalf of Surgical Specialties, re- 
questing reconsideration of New York Ruling (NY) H80134, dated April 26, 2001, concern- 
ing the classification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of non-sterile suture attached to a suture needle in a cardboard wrapper. We 
have also considered arguments you made in a telephone conference on July 31, 2002. In 
NY H80134, we determined that these goods were classifiable according to the material of 
the suture, headings 4206 and 5609, HTSUS, the provisions for “articles of catgut” and 
“articles of yarn, strip or the like * * *” respectively. 

In your letter, you request reconsideration of the classification of the merchandise and 
further clarification of the eligibility of the merchandise for duty free treatment and 
marking issues. We have determined that NY H80134 must be revoked. In addition, Head- 
quarters Ruling (HQ) 560914, dated October 22, 1998, NY 869236, dated December 1’, 
1991 and HQ 089373, dated October 25, 1991, are modified or revoked in HQs 965847, 
965846 and 965845 of this date. 


Facts: 


As stated in NY H80134, the subject merchandise consists of the following components 
and packaging materials which will be exported from the United States to three assembly 
operations, one each in Mexico, China, and the Dominican Republic: surgical needles 
(channeled); surgical needles (drilled end); black braided silk suture; black mono nylon 
suture; catgut suture (plain and chromatic); polypropylene suture; wrapping cards com- 
posed of various packaging materials. The silk yarn is extruded in China; the nylon yarn is 
extruded in the United Kingdom; the catgut is produced in Brazil; and the polypropylene 
yarn is extruded in the United States. To assemble the needled suture for importation into 
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the United States, one piece of yarn or catgut is attached to a needle and the completed 
item is enclosed in a wrapping card. 

Counsel claims that the instant merchandise is described by subheading 9018.32.00, the 
provision for “[I]nstruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, including scintigraphic apparatus, other electro-medical apparatus and 
sight-testing instruments; parts and accessories thereof: Tubular metal needles and 
needles for sutures and parts and accessories thereof.” 


Issues: 


1. Whether non-sterile suture attached to a needle is classifiable as a medical instru- 
ment or according to the material of the suture? 
2. What is the country of origin of the merchandise? 


Law and Analysis: 
Classification 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the termsof the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. 

Ininterpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodi- 
ty Description and Coding System may be utilized. The ENs, although not dispositive or 
legally binding, provide acommentary on the scope of each heading, and are generally in- 
dicative of the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

GRI 2(b) requires that goods consisting of different materials be classified according to 
the principles of GRI3. GRI3(a) requires that amongst competing headings, the most spe- 
cific heading be used, but headings which refer to part only of the goods are equally speci- 
fic. GRI 3(b), provides that composite goods consisting of different materials or made up of 
different components, shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. Explana- 
tory Note 3(b)(VIID to GRI 3(b) states that essential character may be determined by “the 
nature of the material or component, its bulk, quantity, weight or value, or by the role ofa 
constituent material in relation to the use of the goods.” GRI 3(c) requires that if the es- 
sential character can not be determined, the good is classified in the latter heading. 

The following headings and subheadings are relevant to the classification of this prod- 
uct: 

4206 Articles of gut (other than silkworm gut), of goldbeater’s skin, of blad- 
ders or of tendons: 


* * * * * * * 


5609 Articles of yarn, strip or the like of heading 5404 or 5405, twine, cord- 
age, rope or cables, not elsewhere specified or included: 
* * * * * * * 


9018 Instruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, including scintigraphic apparatus, other electro-medical 
apparatus and sight-testing instruments; parts and accessories there- 
of: 

Syringes, needles, catheters, cannulae and the like; parts and ac- 
cessories thereof. 

9018.32.00 Tubular metal needles and needles for sutures and parts and 

accessories thereof 

9018.90 Other instruments and appliances and parts and accessories 

thereof: 

9018.90.80 Other 


EN 90.18(1)(A), lists needles under “[I]nstruments which may be used under the same 
names for several purposes (e.g., needles, lancets, trocars, surgical knives and scalpels of 
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all kinds, sounds, specula, mirrors and reflectors, scissors, shears, forceps, pliers, chisels, 
gouges, mallets, hammers, saws, scrapers, spatulae, cannulae, catheters, suction tubes, 
etc., cauteries, tweezers, dressing, swab, sponge or needle holders, retractors, dilators, 
clips, syringes of all kinds).” 

Theinstant merchandise consists of two different materials prima facie classified in two 
different provisions: the needle of heading 9018, HTSUS, and the thread of headings 4206 
and 5609, HTSUS. Neither heading can be considered more specific as they both describe 
the good in part. A cost breakdown submitted by requestor shows that the needle consti- 
tutes the item with the most value. Also, the needle contributes more of the weight of the 
item. 

However, the role of the suture material to the item as a whole outweighs the role of the 
needle. The raison d’etre of the merchandise is to keep a wound closed. The thread is the 
portion of the merchandise that holds the wound together; the needle is simply the vehicle 
for placing the thread where it needs to go. Furthermore, the trade recognizes that the 
role of the suture is paramount. For instance, completed sterilized suture and needle is 
listed in the 2001 Medical Device Register, Medical Economics, Inc., under “Sutures.” The 
listings include “monofiliment suture with needle of same diameter as suture and non-ab- 
sorbable, synthetic, polyamide suture in 8 sizes with full range of needle types.” The list- 
ing for “Needles-Suture” describes only disposable and re-usable suture needles. 
Commercially, the completed and sterilized item is known as a suture. Some sutures are 
packaged attached to a needle and some are not. Each component of the instant merchan- 
dise appears to be equally “essential” under GRI 3(b). Hence, the merchandise is classifi- 
able in heading 9018, HTSUS under GRI 3(c). 

At GRI 6, the issue remains whether the suture material can be regarded as a part or 
accessory of the needle, or whether the entire article is an “other” medical instrument. An 
article may be classified as a part of another article when, in its imported condition, it has 
been so far advanced so as to be dedicated to and commercially fit for use with that article 
and incapable of being made into more than one article or class of articles. See Avin Indus- 
trial Products Co. v. United States, 72 Cust. Ct. 43, C.D. 4503, 376 F Supp. 879, reh. denied, 
72 Cust. Ct. 147, C.D. 4522 (1974). See also Haraeus-Amersil, Inc. v. United States, 640 F. 
Supp. 1331 (CIT 1986) (so advanced that nothing remained to be done except cut precious 
metal contact tape apart); EM Chemicals v. United States, 728 F. Supp. 723 (CIT 1989) 
(liquid crystal used in liquid crystal displays imported in advanced manufactured state 
such that the product as imported is ready to be a part of the LCD by being sandwiched 
between two ‘plates’). The term “accessory” is not defined in either the tariff schedule or 
the Explanatory Notes. An accessory is generally an article which is not necessary to en- 
able the goods with which it is used to fulfill their intended function. HQ 087704, Septem- 
ber 27, 1990. 

The suture, as discussed above, can not be considered of secondary importance to the 
article as a whole. It therefore cannot be described as an accessory to the needle. Nor can it 
be described as part of the needle. The thread, although attached to the needle may or may 
not be used with it. It may be cut and used alone asa ligature, to tie off a blood vessel, or it 
may be used as ordinary thread. In fact, suture material is also sterilized and packaged 
without needles for a myriad of uses. Without the necessary “dedication to use” with a su- 
ture needle, the attached suture material may not be described as a part of the needle. 
Rather, the entire suture and needle is classified as an “other” medical instrument in sub- 
heading 9018.90.80 


Country of Origin 


With regard to the sutures that are assembled in Mexico, the NAFTA Marking Rules (19 
CFR Part 102) are applicable. Section 102.11, Customs Regulations (19 CFR 102.11), sets 
forth the required hierarchy for determining whether a good isa good ofa NAF TA country 
for the purposes of country of origin marking and determining the rate of duty and staging 
category applicable to a NAFTA originating good as set out in Annex 302.2. Paragraph (a) 
of this section states that the country of origin of a good is the country in which: 


(1) The good is wholly obtained or produced; 

(2) The good is produced exclusively from domestic materials; or 

(3) Each foreign material incorporated in that good undergoesan applicable change 
in tariff classification set out in section 102.20 and satisfies any other applicable re- 
quirements of that section, and all other applicable requirements of these rules are 
satisfied. 
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“Foreign material” is defined in 19 CFR 102.1(e) as “a material whose country of origin 
as determined under these rules is not the same country as the country in which the good 
is produced.” Sections 102.11(a)(1) and 102.11(a)(2) do not apply to the facts presented in 
this case because the suture is not processed solely in Mexico and therefore the imported 
article is neither wholly obtained or produced, nor produced exclusively from domestic 
materials. Since an analysis of sections 102.11(a)(1) and 102.11(a)(2) will not yield acoun- 
try of origin determination, we look to section 102.11(a)(3). 

Section 102.11(a)(3) provides that the country of origin is the country in which “each 
foreign material incorporated in that good undergoes an applicable change in tariff classi- 
fication as set forth in 19 CFR 102.20. * * *” 

The applicable tariff shift rule found in section 102.20(q) provides as follows: 

HTSUS Tariff Shift and/or other requirements 

9018.90 A change to subheading 9018.90 from any other subheading, except 
from subheading 9001.90 or synthetic rubber classified in heading 
4002 when resulting from a simple assembly; or 


A change to defibrillators from printed circuit assemblies, except 
when resulting from a simple assembly 


In the instant case, the Mexican assembly operation results in a change to subheading 
9018.90 from another subheading for both the U.S.-origin needle (subheading 9018.32) 
and the various threads used. Accordingly, the tariff shift rule is satisfied and the country 
of origin of the finished sutures assembled in Mexico for marking purposes is Mexico. 

With regard to the assembly operations that occur in China and the Dominican Repub- 
lic, the substantial transformation standard is applied to determine the country of origin. 
Section 134.1(b), Customs Regulations (19 CFR 134.1(b), provides that; “country of ori- 
gin’ means the country of manufacture, production, or growth of any article of foreign ori- 
gin entering the US. Further work or material added to an article in another country must 
effect a substantial transformation in order to render such other country the ‘country of 
origin’ for marking purposes.” 

A substantial transformation occurs when a new and different article of commerce 
emerges from a process witha new name, character or use different from that possessed by 
the article prior to processing. United States v. Gibson-Thomsen Co., Inc., 27 CCPA 267, 
C.A.D. 98 (1940). 


Customs ruled in Headquarters Ruling Letter (“HRL’) 730999, dated December 12, 
1988, that imported surgical needles attached to thread in the U.S. and thereby made into 
sutures suitable for use in cardiovascular surgery were substantially transformed in the 
US. See also HRL 561167, dated December 14, 1998, and HRL 554957, dated March 7, 
1990. Based on this analysis, the assembly operations involved in this case would result in 
a substantial transformation and the country of assembly, either China or the Dominican 
Republic, would be the country of origin for marking purposes. 


Holding: 

Non-sterile suture material attached to a needle will be classified in subheading 
9018.90.80, HTSUS, as “[I]nstruments and appliances used in medical, surgical, dental or 
veterinary sciences, including scintigraphic apparatus, other electro-medical apparatus 
and sight-testing instruments; parts and accessories thereof: [O]ther instruments and ap- 
pliances and parts and accessories thereof: [O]ther.” The country of origin for marking 
purposes of the non-sterile suture material attached to a needle assembled in Mexico is 
Mexico. The country of origin for marking purposes of the non-sterile suture material at- 
tached to a needle assembled in China or the Dominican Republic is those respective coun- 
tries for marking purposes. 


Effect on Other Rulings: 
NY H801339 is revoked. 
MYLEs B. HARMON, 


Acting Director, 
Commercial Rulings Division. 
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[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965845 AM 
Category: Classification 
Tariff No. 9018.90.80 
Mk. PETER J. FITCH 
FITCH, KING AND CAFFENTZIS 
35 Beach Road 
Monmouth Beach, NJ 07750 


Re: HQ 089373 revoked: sterile and non-sterile sutures with or without needles. 


DEAR MR. FITCH: 

This is in reference to Headquarters Ruling Letter (HQ) 089373, issued to you on Octo- 
ber 25, 2002, on behalf of Davis & Geck, a Division of American Cyanamid Company, con- 
cerning the classification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of sterile and non-sterile sutures with or without needles. In HQ 089373, we 
determined that: sterile needled sutures are classified under subheading 3006.10.00, 
HTSUS, the provision for Pharmaceutical goods specified in note 4 to this chapter: Sterile 
surgical catgut, similar sterile suture materials and sterile tissue adhesives for surgical 
wound closure; sterile laminaria and sterile laminaria tents; sterile absorbable surgical or 
dental hemostatics.” Non-sterile suture material of catgut with and without needles is 
classified under subheading 4206.10.30, HTSUS, the provision for Articles of gut (other 
than silkworm gut), of goldbeater’s skin, of bladders or of tendons: Of catgut: If imported 
for use in the manufacture of sterile surgical sutures.” Other non-sterile suture material 
with and without needles is classified according to the type of material used in the suture 
in heading 5609, HTSUS, the provisions for “articles of yarn, strip or the like * * *.” 

In the process of reviewing a similar matter, we have determined that HQ 089373 must 
be revoked. In addition, New York Ruling (NY) H80134 dated April 26, 2001, HQ 560914, 
dated October 22, 1998, NY 869236, dated December 17, 1991 are revoked in HQs 965318, 
965847 and 965846 of this date. 


Facts: 


As stated in HQ 089373, the subject merchandise consists of sterile and non-sterile su- 
tures with and without needles. The Trade and Tariff Act of 1984 (PL. 98-573) replaced 
item 792.22, of the Tariff Schedules of the United States (TSUS), the provision for articles 
of gut, with two new items. Item 792.24 provided the same preferential duty rate for “ar- 
ticles of gut imported for use in the manufacture of surgical sutures” as that accorded to 
item 495.10, TSUS, the provision for sterile surgical sutures and materials. New item 
792.26, TSUS, provides for “other articles of gut.” In so doing, the House of Representa- 
tives Ways and Means Committee used the following language in recommending the bill: 


When used in the manufacture of sutures, the gut is cut to the appropriate length and 
a needle is added, resulting in a nonsterile suture, classified in item 792.22 [“articles 
of gut” ]. If sterilized and sterile-packed in inner and outer packages prior to importa- 
tion, the suture would be classified in item 495.10 (“articles of gut imported for use in 
the manufacture of surgical sutures”]. House Report No. 98-1015, to accompany 
H.R. 6064, Sept. 18, 1984. 


Specifically disregarding the legislative history cited above, HQ 082498, dated March 
14, 1989, held that a sterile needle with suture attached was classified in item 709.27, 
TSUS, the provision for medical instruments. HQ 087660, dated November 5, 1990, modi- 
fied HQ 082498, in accordance with the legislative history, classifying sterile needles with 
suture attached in item 495.10, the provision for surgical sutures, and non-sterile suture 
with a needle attached in item 792.24,TSUS, the provision for “articles * * * of gut, ifim- 
ported for use in the manufacture of sterile surgical sutures.” 

In 1988, the HTSUS was adopted. However, rulings on the instant matter continued to 
discuss the legislative history of the Tariff Act of 1984. For instance, HQ 089373, dated 
October 25, 1991, cited the sentence above that “[W]hen used in the manufacture of su- 
tures, the gut is cut to the appropriate length and a needle is added, resulting in a non-ster- 
ile suture, * * *.” There, Customs ruled that sterile needled sutures are classified in 
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subheading 3006.10.00, HTSUS as “sterile suture material” and non-sterile needled su- 
tures are classified according to the material of the suture thread, such as in subheading 
4206.10.30, HTSUS, for “articles of gut.” 


Issue: 


Whether non-sterile suture attached to a needle is classifiable as a medical instrument 
or according to the material of the suture? 


Law and Analysis: 


Merchandise imported into the US. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
US. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 2(b) requires that goods 
consisting of different materials be classified according to the principlesof GRI3. GRI3(a) 
requires that amongst competing headings, the most specific heading be used, but head- 
ings which refer to part only of the goods are equally specific. GRI 3(b), provides that com- 
posite goods consisting of different materials or made up of different components, shall be 
classified as if they consisted of the material or component which gives them their essen- 
tial character, insofar as this criterion is applicable. GRI 6 requires that the classification 
of goods in the subheadings of headings shall be determined according to the terms of 
those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. 

Ininterpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodi- 
ty Description and Coding System may be utilized. The ENs, although not dispositive or 
legally binding, provide acommentary on the scope of each heading, and are generally in- 
dicative of the proper interpretation of the HTSUS. See T.D. 89.-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

The EN to GRI 1 part (V) explains that the expression “provided such headings or Notes 
do not otherwise require” makes it clear that “the terms of the headings and any relative 
Section or Chapter Notes are paramount, i.e., they are the first consideration in determin- 
ing classification. For example, in Chapter 31, the Notes provide that certain headings re- 
late only to particular goods. Consequently those headings cannot be extended to include 
goods which otherwise might fall there by reason of the operation of Rule 2 (b).” Explana- 
tory Note 3(b)(VIIT) to GRI 3(b) states that essential character may be determined by “the 
nature of the material or component, its bulk, quantity, weight or value, or by the role ofa 
constituent material in relation to the use of the goods.” GRI 3(c) requires that if the es- 
sential character can not be determined, the good is classified in the latter heading. 

The following headings and subheadings are relevant to the classification of this mer- 
chandise: 

3006 Pharmaceutical goods specified in note 4 to this chapter: 

3006.10.00 Sterile surgical catgut, similar sterile suture materials and sterile 
tissue adhesives for surgical wound closure; sterile laminaria and 
sterile laminaria tents; sterile absorbable surgical or dental he- 
mostatics 


* * * * * * * 


4206 Articles of gut (other than silkworm gut), of goldbeater’s skin, of blad- 
ders or of tendons: 


* * ok + * * * 


5609 Articles of yarn, strip or the like of heading 5404 or 5405, twine, cord- 
age, rope or cables, not elsewhere specified or included: 


* * * * * a 


9018 Instruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, including scintigraphic apparatus, other electro-medical 
apparatus and sight-testing instruments; parts and accessories there- 
of: 

9018.90 Other instruments and appliances and parts and accessories 

thereof: 

9018.90.80 Other 
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Note 4 to Chapter 30, HTSUS, specifies, inter alia: “[S]terile surgical catgut, similar 
sterile suture materials and sterile tissue adhesives for surgical wound closure * * *.” EN 
30.06 states, in pertinent part, “This item covers all kinds of ligatures for surgical sutures, 
provided they are sterile. * * *” The materials used for such ligatures include catgut, natu- 
ral fibers, synthetic fibers and metals. 

Subheading 3006.10.00, HTSUS specifies “Sterile surgical catgut” and “similar sterile 
suture materials.” Item 495.10, TSUS, was the provision for “articles of gut imported for 
use in the manufacture of surgical sutures”. HQ 087660, which classified sterile needles 
with suture attached in item 495.10, TSUS, interpreted the phrase “articles of gut” to in- 
clude the suture material with a needle. 

In an attempt to follow the history of classifying sterile suture and needle in the provi- 
sion for suture material, HQ 089373 ruled that sterile suture and needle is classified in 
subheading 3006.10.00, HTSUS, the provision for “sterile suture materials.” There, we 
stated “[Blased on the legislative history and above cited definitions, we are of the opinion 
that “suture material” is suturing material such as catgut, synthetic polymer fibres, met- 
al, etc. and an attached needle.” This statement is incorrect. The terms “similar suture 
material” can not be twisted to refer to anything but materials, ie. catgut, synthetic poly- 
mer fibres, metal, etc. The sterile needle combination can not be classified in heading 
3006, HTSUS, by the terms of the heading itself. EN 30.06, which defines the scope of the 
heading as covering all kinds of “ligatures for surgical sutures,” supports this view. Liga- 
tures are “any substance, such as catgut, cotton, silk, or wire, used to tie a vessel or stran- 
gulate a part.” Dorland’s Illustrated Medical Dictionary, 27th Edition, p. 935. 
Furthermore, the EN to GRI 1 warns against expanding a heading clearly limited in this 
manner. Here, the heading is clearly limited, by its terms and by Chapter note 4, to sterile 
suture material. It does not include needled sutures because needles are not “suture mate- 
rials” in the way that gut is suture material. 

EN 90.18(1)(A), lists needles under “[I]nstruments which may be used under the same 
names for several purposes (e.g., needles, lancets, trocars, surgical knives and scalpels of 
all kinds, sounds, specula, mirrors and reflectors, scissors, shears, forceps, pliers, chisels, 
gouges, mallets, hammers, saws, scrapers, spatulae, cannulae, catheters, suction tubes, 
etc., cauteries, tweezers, dressing, swab, sponge or needle holders, retractors, dilators, 
clips, syringes of all kinds).” 

Sterile and non-sterile needled sutures consist of two different materials prima facie 
classified in three different provisions: the needle of heading 9018, HTSUS, and the 
thread of headings 3006, 4206 and 5609, HTSUS. Neither heading can be considered more 
specific as they both describe the good in part. The needle may have greater value and 
weight than the thread. 

However, the role of the suture material to the item as a whole outweighs the role of the 
needle. The raison d’etre of the merchandise is to keep a wound closed. The thread is the 
portion of the merchandise that holds the wound together; the needle is simply the vehicle 
for placing the thread where it needs to go. Furthermore, the trade recognizes that the 
role of the suture is paramount. For instance, completed sterilized suture and needle is 
listed in the 2001 Medical Device Register, Medical Economics, Inc., under “Sutures.” The 
listings include “monofiliment suture with needle of same diameter as suture and non-ab- 
sorbable, synthetic, polyamide suture in 8 sizes with full range of needle types.” The list- 
ing for “Needles-Suture” describes only disposable and re-usable suture needles. 
Commercially, the completed and sterilized item is known as a suture. Some sutures are 
packaged attached to a needle and some are not. Each component of the instant merchan- 
dise appears to be equally “essential” under GRI 3(b). Hence, the merchandise is classifi- 


able in heading 9018, HTSUS under GRI 3(c). 


Holding: 


Sterile and non-sterile suture material attached to a needle will be classified in subhead- 
ing 9018.90.80, HTSUS, as “[I]nstruments and appliances used in medical, surgical, den- 
tal or veterinary sciences, including scintigraphic apparatus, other electro-medical 
apparatus and sight-testing instruments; parts and accessories thereof: [O]ther instru- 
ments and appliances and parts and accessories thereof: [O]ther.” Sterile suture material 
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continues to be classified in subheading 3006.10.00, HTSUS, and non-sterile suture mate- 
rials continue to be classified according to the nature of the material. 


Effect on Other Rulings: 
HQ 089373 is revoked. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965846 AM 
Category: Classification 
Tariff No. 9018.90.80 
Ms. BETTY MAYLOR 
IMPORT CUSTOMS MANAGER 
LEP PROFIT INTERNATIONAL, INC 
440 McClellan Highway 
East Boston, MA 02128 


Re: NY 869236 Revoked; non-sterile suture attached to a suture needle. 


DEAR Ms. MAYLOR 
This isin reference New York Ruling Letter (NY) 869236, issued to youon December 17, 
1991, on behalf of Deknatal Division, Pfizer Hospital Products Group, Inc., concerning the 


classification, under the Harmonized Tariff Schedule of the United States (HTSUS), of 
non absorbable polypropylene surgical suture attached to asuture needle wound arounda 
foam carrier and sealed in a blister pack. In NY 869236, we determined that these goods 
were classifiable according to the material of the suture, in subheading 5609.00.30, 
HTSUS, the provision for “articles of yarn, strip or the like of heading 5404 or 5405, twine, 
cordage, rope or cables, not elsewhere specified or included: Of man-made fibers.” 

We have also reviewed NY H80134, dated April 26, 2001, Headquarters Ruling (HQ) 
560914, dated October 22, 1998 and HQ 089373, dated October 25, 1991. Those rulingsare 
revoked or modified in HQs 965318, 965847 and 965845 of this date. 


Facts: 
As stated in NY 869236, the subject merchandise consists of non-absorbable polypropy- 


lene surgical suture composed of textile monofilament attached to two surgical needles 
constructed of stainless steel wound around a foam carrier and sealed in a blister pack. 


Issue: 


Whether unsterile suture attached to a needle is classifiable as a medical instrument or 
according to the material of the suture? 


Law and Analysis: 


Merchandise imported into the US. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
US. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. 
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In interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodi- 
ty Description and Coding System may be utilized. The ENs, although not dispositive or 
legally binding, provide acommentary on the scope of each heading, and are generally in- 
dicative of the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

GRI 2(b) requires that goods consisting of different materials be classified according to 
the principles of GRI 3. GRI 3(a) requires that amongst competing headings, the most spe- 
cific heading be used, but headings which refer to part only of the goods are equally speci- 
fic. GRI 3(b), provides that composite goods consisting of different materials or made up of 
different components, shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. Explana- 
tory Note 3(b)(VIII) to GRI 3(b) states that essential character may be determined by “the 
nature of the material or component, its bulk, quantity, weight or value, or by the role ofa 
constituent material in relation to the use of the goods.” GRI 3(c) requires that if the es- 
sential character can not be determined, the good is classified in the latter heading. 

The following headings and subheadings are relevant to the classification of this prod- 
uct: 

5609 Articles of yarn, strip or the like of heading 5404 or 5405, twine, cord- 
age, rope or cables, not elsewhere specified or included: 
* * x * * * * 


9018 Instruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, including scintigraphic apparatus, other electro-medical 
apparatus and sight-testing instruments; parts and accessories there- 
of: 


EN 90.18(1)(A), lists needles under “[I]nstruments which may be used under the same 
names for several purposes (e.g., needles, lancets, trocars, surgical knives and scalpels of 
all kinds, sounds, specula, mirrors and reflectors, scissors, shears, forceps, pliers, chisels, 
gouges, mallets, hammers, saws, scrapers, spatulae, cannulae, catheters, suction tubes, 
etc., cauteries, tweezers, dressing, swab, sponge or needle holders, retractors, dilators, 
clips, syringes of all kinds).” 

The instant merchandise consists of two different materials prima facie classified in two 
different provisions: the needle of heading 9018, HTSUS, and the thread of heading 5609, 
HTSUS. Neither heading can be considered more specific as they both describe the good in 
part. The needle may constitute the item with the most value and greatest weight of the 
combined suture. 

However, the role of the suture material in relation to the item as a whole outweighs the 
role of the needle. The raison d’etre of the merchandise is to keep a wound closed. The 
thread is the portion of the merchandise that holds the wound together; the needle is sim- 
ply the vehicle for placing the thread where it needs to go. Furthermore, the trade recog- 
nizes that the role of the suture is paramount. For instance, completed sterilized suture 
and needle is listed in the 2001 Medical Device Register, Medical Economics, Inc., under 
“Sutures.” The listings include “monofiliment suture with needle of same diameter as su- 
ture and non-absorbable, synthetic, polyamide suture in 8 sizes with full range of needle 
types.” The listing for “Needles-Suture” describes only disposable and re-usable suture 
needles. Commercially, the completed and sterilized item is known as a suture. Some su- 
tures are packaged attached to a needle and some are not. Each component of the instant 
merchandise appears to be equally “essential” under GRI 3(b). Hence, the merchandise is 
classifiable in heading 9018, HTSUS under GRI 3(c). Specifically, the entire suture and 
needle is classified as an “other” medical instrument in subheading 9018.90.80. 
Holding: 

Non-sterile suture material attached to a needle will be classified in subheading 
9018.90.80, HTSUS, as “[I]nstruments and appliances used in medical, surgical, dental or 
veterinary sciences, including scintigraphic apparatus, other electro-medical apparatus 


and sight-testing instruments; parts and accessories thereof: [O]ther instruments and ap- 
pliances and parts and accessories thereof: [O]ther.” 


Effect on Other Rulings: 
NY 869236 is revoked. 
MYLES B. HARMON, 


Acting Director, 
Commercial Rulings Division. 
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[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965847 AM 
Category: Classification 
Tariff No. 9018.90.80 
Port DIRECTOR 


U.S. CUSTOMS SERVICE 
#1 La Puntilla 
San Juan, PR 00901 


Re: HQ 560914 modified; non-sterile suture attached to a suture needle. 


DEAR Port DIRECTOR: 

Thisisin reference Headquarters ruling (HQ) 560914, dated October 22, 1998, respond- 
ing to a request for Internal Advice (I.A. 32/97), on behalf of Davis & Gech, Inc. and U.S. 
Surgical Corporation, concerning the classification, under the Harmonized Tariff Sched- 
ule of the United States (HTSUS), of non-sterile suture attached to a suture needle. In HQ 
560914, we determined that these goods were eligible for duty free treatment under U.S. 
Note 2(b), subchapter IT, Chapter 98, HTSUS, provided all the components and materials 
thereof are of US. origin and the materials are exported directly from the U.S. to the B.C. 
and the assembled goods were imported directly to the U.S. from the B.C. This decision 
was based on classification in subheading 5609.00.40, HTSUS, which provides for 
“[{a]rticles of yarn, strip or the like of heading 5404 or 5405, twine, cordage, rope or cables, 
not elsewhere specified or included: [o]ther.” 

In reviewing like merchandise in another matter, we have determined that HQ 560914 
must be modified to reflect the correct classification of the merchandise irrespective of the 
duty determination. In addition, New York Ruling (NY) H80134, dated April 26, 2001, NY 
869236, dated December 17, 1991 and HQ 089373, dated October 25, 1991, are modified in 
HQs 965318, 965846 and 965845 of this date. 


Facts: 


As stated in HQ 560914, the subject merchandise consists of silk and man-made yarns 
and needles of U.S. or foreign origin. The different type of yarns used include: catgut; man- 
made absorbable gut; nylon dacron and silk. The yarns are cut to length and dressed in 
Puerto Rico and sent to the Domincan Republic for assembly with the needles (by thread- 
ing) and retail packaging. The assembled sutures and needles are returned non-sterilized. 


Issue: 


Whether unsterile suture attached to a needle is classifiable as a medical instrument or 
according to the material of the suture? 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
US. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. 

In interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodi- 
ty Description and Coding System may be utilized. The ENs, although not dispositive or 
legally binding, provide acommentary on the scope of each heading, and are generally in- 
dicative of the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

GRI 2(b) requires that goods consisting of different materials be classified according to 
the principles of GRI3. GRI 3(a) requires that amongst competing headings, the most spe- 
cific heading be used, but headings which refer to part only of the goods are equally speci- 
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fic. GRI 3(b), provides that composite goods consisting of different materials or made up of 
different components, shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. Explana- 
tory Note 3(b)(VIID) to GRI 3(b) states that essential character may be determined by “the 
nature of the material or component, its bulk, quantity, weight or value, or by the role ofa 
constituent material in relation to the use of the goods.” GRI 3(c) requires that if the es- 
sential character can not be determined, the good is classified in the latter heading. 

The following headings and subheadings are relevant to the classification of this prod- 
uct: 


4206 Articles of gut (other than silkworm gut), of goldbeater’s skin, of blad- 
ders or of tendons: 


* * * * * * 


Articles of yarn, strip or the like of heading 5404 or 5405, twine, cord- 
age, rope or cables, not elsewhere specified or included: 


* * * * * * 


Instruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, including scintigraphic apparatus, other electro-medical 
apparatus and sight-testing instruments; parts and accessories there- 
of: 
9018.90 Other instruments and appliances and parts and accessories 
thereof: 


9018.90.80 Other 


EN 90.18(1)(A), lists needles under “[I]nstruments which may be used under the same 
names for several purposes (e.g., needles, lancets, trocars, surgical knives and scalpels of 
all kinds, sounds, specula, mirrors and reflectors, scissors, shears, forceps, pliers, chisels, 
gouges, mallets, hammers, saws, scrapers, spatulae, cannulae, catheters, suction tubes, 
etc., cauteries, tweezers, dressing, swab, sponge or needle holders, retractors, dilators, 
clips, syringes of all kinds).” 

The instant merchandise consists of two different materials prima facie classified in two 
different provisions: the needle of heading 9018, HTSUS, and the thread of headings 4206 
and 5609, HTSUS. Neither heading can be considered more specific as they both describe 
the good in part. The needle constitutes the item with the most value and weight. 

However, the role of the suture material to the item as a whole outweighs the role of the 
needle. The raison d’etre of the merchandise is to keep a wound closed. The thread is the 
portion of the merchandise that holds the wound together; the needle is simply the vehicle 
for placing the thread where it needs to go. Furthermore, the trade recognizes that the 
role of the suture is paramount. For instance, completed sterilized suture and needle is 
listed in the 2001 Medical Device Register, Medical Economics, Inc., under “Sutures.” The 
listings include “monofiliment suture with needle of same diameter as suture and non-ab- 
sorbable, synthetic, polyamide suture in 8 sizes with full range of needle types.” The list- 
ing for “Needles-Suture” describes only disposable and re-usable suture needles. 
Commercially, the completed and sterilized item is known as a suture. Some sutures are 
packaged attached to a needle and some are not. Each component of the instant merchan- 
dise appears to be equally “essential” under GRI 3(b). Hence, the merchandise is classifi- 
able in heading 9018, HTSUS under GRI 3(c). 


Holding: 


Non-sterile suture material attached to a needle is classified in subheading 9018.90.80, 
HTSUS, as “[I]nstruments and appliances used in medical, surgical, dental or veterinary 
sciences, including scintigraphic apparatus, other electro-medical apparatus and sight- 
testing instruments; parts and accessories thereof: [O]ther instruments and appliances 
and parts and accessories thereof: [O]ther.” Thisis a duty free provision not subject to tex- 
tile agreements. Further analysis of U.S. Note 2(b), subchapter II, Chapter 98, HTSUS is 
otherwise unchanged. Specifically, The imported sutures with needles are eligible for 
duty-free treatment under U.S. Note 2(b), subchapter II, Chapter 98, HTSUS, provided all 
the components and materials thereof are of U.S. origin and the materials were exported 
directly from the U.S. to the B.C. and the assembled goods were imported directly to the 
US. from the B.C. 





108 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 40, OCTOBER 2, 2002 


Effect on Other Rulings: 


HQ 560914 is modified in accordance with this ruling on the classification of non-sterile 
suture attached to a needle. 


MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF A CERTAIN 
WOMAN’S UPPER BODY GARMENT 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling letter and 
treatment relating to the classification of a certain woman’s upper body 
garment. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking one ruling relating to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of a certain woman’s upper body garment. Similarly, Cus- 


toms is revoking any treatment previously accorded by it to substantial- 
ly identical merchandise. Notice of the proposed actions was published 
August 14, 2002, in the CUSTOMS BULLETIN, Vol. 36, No. 33. No com- 
ments were received in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after December 2, 
2002. 


FOR FURTHER INFORMATION CONTACT: Timothy Dodd, Textiles 
Branch: (202) 572-8819. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 





U.S. CUSTOMS SERVICE 109 


ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished in the August 14, 2002, CUsToMs BULLETIN, Vol. 36, No. 33, pro- 
posing to revoke New York Ruling Letter (NY) E81679 (June 17, 1999), 
relating to the tariff classification of a certain woman’s upper body gar- 
ment, and to revoke any treatment accorded to substantially identical 
transactions. The period to submit comments expired on September 13, 
2002. No comments were received. 

In New York Ruling Letter (NY) E81679, dated June 17, 1999, the 
Customs Service classified a certain woman’s upper body garment un- 
der subheading 6110.30.3055, HTSUSA, which provides for “Sweaters, 
pullovers, sweatshirts, waistcoats (vests) and similar articles, knitted or 
crocheted: Of man-made fibers: Other: Other: Other, Other: Women’s 
or girls’.” 

It is now Customs determination that the proper classification for the 
certain woman’s upper body garment is subheading 6114.30.1020, 
HTSUSA, which provides for “Other garments, knitted or crocheted: Of 
man-made fibers: Tops: Women’s or girls’.” Headquarters Ruling Letter 
(HQ) 965600 revoking NY E81679 is set forth in the Attachment to this 
document. 

Although in this notice Customs is specifically referring to one, this 
revocation covers any rulings on this merchandise which may exist but 
have not been specifically identified. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should have advised Customs during the comment 
period. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY E81679, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Pro- 
posed HQ 965600, supra. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical merchandise. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: September 17, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE, 
Washington, DC, September 17, 2002. 
CLA-2 RR:CR:TE 965600 ttd 
Category: Classification 
Tariff No. 6114.30.1020 
Mr. DaAvID J. EVAN 
GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
245 Park Avenue, 33rd Floor 
New York, NY 10167-3397 


Re: Revocation of New York Ruling Letter E81679, dated June, 17, 1999; Classification of 
a Woman’s Upper Body Garment. 


DEAR Mk. EvAN: 

This letter concerns New York Ruling Letter (NY) E81679, dated June 17, 1999, issued 
to you on behalf of Mast Industries, Inc., regarding the classification under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA) of a woman’s pullover. 
After review of that ruling, Customs has determined that the classification of the woman’s 
knit upper body garment in subheading 6110.30.3055, HTSUSA, was incorrect. For the 
reasons that follow, this ruling revokes NY E81679. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NY E81679 was published on August 14, 2002, in the CUSTOMS BULLETIN, 
Volume 36, Number 33. As explained in the notice, the period within which to submit com- 
ments on this proposal was until September 13, 2002. No comments were received in re- 
sponse to this notice. 


Facts: 
In NY E81679, Customs classified the merchandise at issue under subheading 
5 


6110.30.3055, HTSUSA, which provides for, among other things, women’s man-made fi- 
ber pullovers. In that ruling, the subject article was described as follows: 


The submitted sample, style number F84245, is a woman’s pullover that is 
constructed from 78% acrylic, 14% nylon, 8% spandex, knit fabric. The outer surface 
of the garment measures more than 9 stitches per 2 centimeters in the horizontal 
direction. The garment reaches the waist and has one long sleeve. There is shoulder 
coverage over one shoulder while the other shoulder is bare. 


Issue: 
What is the proper classification for the woman’s knit upper body garment? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 
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provides that classification shall be determined according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. The Harmonized Commodity 
Description and Coding System Explanatory Notes (ENs) constitute the official inter- 
pretation of the Harmonized System at the international level. While neither binding nor 
dispositive, the ENs provide acommentary on the scope of each heading of the HTSUS and 
are generally indicative of the proper interpretation of these headings. See T.D. 89-80 

Following GRI 1, there are two headings under consideration: heading 6110, HTSUSA, 
which provides for, inter alia, women’s knitted sweaters, pullovers and similar articles 
and heading 6114, HTSUSA, which provides for, inter alia, other women’s knitted gar- 
ments. 

Heading 6110, HTSUSA, covers “[s]weaters, pullovers, sweatshirts, waistcoats (vests) 
and similar articles, knitted or crocheted.” A recent informed compliance publication on 
apparel terminology describes sweaters as: 


knit garments that cover the body from the neck or shoulders to the waist or below (as 
far as the mid-thigh or slightly below the mid-thigh). Sweaters may have any type of 
pocket treatment or any type of collar treatment, includinga hood, or no collar, or any 
type of neckline. They a be pullover style or have a full or partial front or back 

opening. They may be sleeveless or have sleeves of any length. Those sweaters pro- 
vided for at the statistical level (9t# and 10 digit of the tariff number) have a stitch 
count of 9 or fewer stitches per 2 centimeters measured on the outer surface of the 
fabric, in the direction in which the stitches are formed. Also included in these statis- 
tical provisions are garments, known as sweaters, where, due to their construction 
(e.g., open-work raschel knitting), the stitches on the outer surface cannot be counted 
in the direction in which the stitches are formed. Garments with a full-front opening 
but which lack the proper stitch count for classification as a sweater may be consid- 
ered “sweater-like” cardigans of heading 6110. 


See, U.S. Customs Service, What Every Member of the Trade Community Should Know 

About: Apparel Terminology Under the HT SUS, 34 Cust. B. & Dec. 52, 153 (Dec 27, 2000). 
Furthermore, reference to The Guidelines for the Reporting of Imported Products in 

Various Textile and Apparel Categories, CIE 13/88 (Guidelines) is appropriate in this case. 


The Guidelines were developed and revised in accordance with the HTSUSA to ensure 
uniformity, to facilitate statistical classification, and to assist in the determination of the 
appropriate textile categories established for the administration of the Arrangement Re- 
garding International Trade in Textiles. The Guidelines provide a similar description for 
sweaters. Notably, the Guidelines indicate that garments commercially known as sweat- 
ers or pullovers cover the upper body from the neck or shoulders to the waist or below. The 
EN to heading 6110, HTSUSA, also indicate that the heading covers garments designed to 
cover the upper parts of the body. 

Customs has consistently found that in order for a garment to be classified in heading 
6110, HTSUSA, the garment must, at a minimum, feature adequate “coverage” of the up- 
per part of the body. See HQ 965231, dated November 19, 2001; HQ 963597, dated Decem- 
ber 21, 1999; HQ 962161, dated December 29, 1998; and HQ 962123, dated December 29, 
1998. In the rulings cited, Customs found that garments with an upper back that was cut 
straight across from side seam to side seam lacked adequate shoulder coverage and failed 
to meet the requisite coverage requirement for classification in heading 6110, HTSUSA 
The styling of the subject garment: shoulder coverage over one shoulder while the other 
shoulder is bare, lacks adequate shoulder coverage to satisfy the requisite coverage re- 
quirement for classification in heading 6110, HTSUSA. See HQ 965231 (cited above), 
(wherein Customs found that a pullover garment with one shoulder styling and a diago- 
nally cut neckline, similar to the subject garment, did not meet the requisite adequate cov- 
erage of the upper body to be classified in heading 6110). 

Heading6114, HTSUSA, prov ides for “[o]ther garments, knitted or crocheted.” The EN 
to heading 6114 state that, “this heading covers knitted or crocheted garments which are 
not included more specifically in the preceding headings of this Chapter.” Accordingly, the 
subject garment, which because of distinct styling features is precluded from classification 
in headings 6106 and6110, HTSUSA, is properly classified as an other garment of heading 
6114. See HQ 963597 (cited above). 

Subheading 6114.30.1020, HTSUSA, provides for “Other garments, knitted or cro- 
cheted: Of man-made fibers: Tops: Women’s or girls.” As the subject garment is made of 
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man-made materials and is intended for women or girls, the remaining inquiry is whether 
the subject garment satisfies the definition of a “top.” 
The apparel terminology compliance publication describes “tops” as: 


Upper body garments that are not included more specifically in headings 6101-6113. 
Tops generally have limited coverage of the neck and shoulder area, and/or do not 
reach the waist. Garments lacking coverage of the neck and shoulder area may have 
shoulder straps, a halter neckline, or no straps. The front and/or back of the garment 
may be cut straight across from side seam to side seam. Terms sometimes used to de- 
scribe these garments are halter-tops, tube tops or camisoles. All of these garments 
are classified in the specific subheading for tops in 6114. 


See, U.S. Customs Service, What Every Member of the Trade Community Should Know 
About: Apparel Terminology Under the HTSUS, 34 Cust. B. & Dec. 52, 153 (Dec 27, 2000). 

The Guidelines provide a similar description of “tops.” Notably, the Guidelines specify 
that tops include tube-type garments which may or may not be waist length, having a 
straight top (with or without attached shoulder straps), and off-the-shoulder tops, which 
do not have a “neck-area” as required by the “shirt and blouse” Guidelines. 

In this case, applying the description from the apparel terminology informed com- 
pliance publication, the subject garment provides only limited coverage to the shoulder 
area. Moreover, it is clear from both sources that a “top” may reach the waist. As the sub- 
ject garment satisfies the definition of a “top,” it is properly classified under subheading 
6114.30.1020, HTSUSA, as “Other garments, knitted or crocheted: Of man-made fibers 
Tops: Women’s or girls’.” 


Holding: 


The women’s knit top is classified in subheading 6114.30.1020, HTSUSA, which pro- 
vides for “[o]ther garments, knitted or crocheted: Of man-made fibers: Tops: women’s or 
girls’.” The general column one duty rate is 28.6 percent ad valorem and the item falls 
within textile category designation 639. 

NY E81679 is hereby REVOKED. In accordance with 19 U.S.C. §1625(c), this ruling will 
become effective 60 days after its publication in the CUSTOMS BULLETIN. 

The designated textile and apparel category may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest your client check, close to the time of shipment, the Status Report On Current Im- 
port Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs Elec- 
tronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Website at 
www.customs. gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact 
your local Customs office prior to importation of this merchandise to determine the cur- 
rent status of any import restraints or requirements. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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MaYER, Chief Judge. 

The United States appeals the judgment of the Court of International 
Trade granting United States Shoe Corporation’s motion for payment 
of interest on its refund of the Harbor Maintenance Tax. United States 
Shoe Corp. v. United States, 20 I.T.R.D. (BNA) 1703 (Ct. Int’! Trade 
1998). Because the payment of interest is not mandated by statute or the 
Constitution, we reverse. 


BACKGROUND 
The Harbor Maintenance Tax was enacted by Congress as part of the 
Water Resources Development Act of 1986. 26 U.S.C. §§ 4461-4462 
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(2000). It levied a 0.125 percent ad valorem tax on commercial cargo for 
any port use. Jd. § 4461(b). In 1995, the Court of International Trade 
decided that the tax imposed on exports was unconstitutional because it 
violated the Export Clause’s mandate that “[n]o Tax or Duty shall be 
laid on Articles exported from any State,” U.S. Const. art. I, § 9, cl. 5. See 
United States Shoe Corp. v. United States, 907 F. Supp. 408 (Ct. Int’) 
Trade 1995). The court then decided that in addition to a refund of the 
tax payment, interest was due pursuant to 28 U.S.C. § 2411. United 
States Shoe Corp. v. United States, 20 C.1.T. 206 (Ct. Int’] Trade 1996). 
The award of interest was stayed until appellate proceedings on the 
constitutionality of the tax were complete. 

On appeal, this court agreed that the tax was unconstitutional, 
United States Shoe Corp. v. United States, 114 F.3d 1564 (Fed. Cir. 1997), 
and the Supreme Court affirmed, stating that the tax “is not a fair 
approximation of services, facilities, or benefits furnished to exporters, 
and therefore does not qualify as a permissible user fee,” United States 
v. United States Shoe Corp., 523 U.S. 360, 363 (1998). The stay on the 
payment of interest dissolved, and pursuant to its 1996 judgment, the 
Court of International Trade awarded U.S. Shoe interest. The United 
States asks that we reverse the judgment. We have jurisdiction pursuant 
to 28 U.S.C. § 1295(a)(5). 


DISCUSSION 


We review statutory interpretation by the Court of International 
Trade without deference. Saarstahl AG v. United States, 78 F.3d 1539, 
1542 (Fed. Cir. 1996). Constitutional interpretation is also a question of 
law, which we review de novo. Florida Sugar Mktg. & Terminal Ass’n, 
Inc. v. United States, 220 F.3d 1331, 13833 (Fed. Cir. 2000). A court may 
fashion equitable remedies, but it may not abuse its discretion in doing 
so. Massie v. United States, 226 F.3d 1318, 1321 (Fed. Cir. 2000). An equi- 
table remedy here must not be (1) clearly unreasonable, arbitrary or 
fanciful or (2) based on an erroneous conclusion of law. Institut Pasteur 
& Genetic Sys. Corp. v. Cambridge Biotech Corp., 186 F.3d 1356, 1369 
(Fed. Cir. 1999). 

Interest may only be recovered in a suit against the government if 
there has been a clear and express waiver of sovereign immunity by con- 
tract or statute, or if interest is part of compensation required by the 
Constitution. Library of Congress v. Shaw, 478 U.S. 310, 311 (1986); 
Boston Sand & Gravel Co. v. United States, 278 U.S. 41, 47 (1928). U.S. 
Shoe argues that interest is due on its payment of the Harbor Mainte- 
nance Tax under (1) statutory provisions providing for the payment of 
interest, (2) the Takings and Export Clauses of the Constitution, and 
(3) the discretionary power of a court to fashion equitable remedies. 


I. 


The government argues that the Court of International Trade erred 
in awarding U.S. Shoe interest because the United States has not ex- 
pressly consented to such an award, relying on International Business 
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Machines Corp. v. United States, 201 F.3d 1367, 1374 (Fed. Cir. 2000). We 
agree. IBM looked to the statutes which waived immunity to pay inter- 
est and concluded that neither a tax related statute, 28 U.S.C. § 2411, 
nor customs related statutes, 28 U.S.C. § 2644 and 19 U.S.C. § 1505, per- 
mitted the award. Id. 

First, 28 U.S.C. § 2411 provides: “In any judgment of any court ren- 
dered * * * for any overpayment in respect of any internal-revenue tax, 
interest shall be allowed * * * from the date of the payment * * *.” JBM 
held that the Harbor Maintenance Tax statute, 26 U.S.C. § 4462, ex- 
pressly prohibited the application of section 2411 because it is a tax law, 
and not a customs law. 201 F.3d at 1372. Section 4462(f)(1) states that 
“all administrative and enforcement provisions of customs laws and 
regulations shall apply * * * as if such tax were a customs duty.” 
“{Aldministration and enforcement” encompass the “assessment and 
collection of tax payments and issuance of refunds and interest on those 
refunds.” 201 F.3d at 1372. Because section 2411 does not apply to re- 
funds of the tax, id. at 1373, the Court of International Trade improper- 
ly awarded U.S. Shoe interest under it. 

Second, 28 U.S.C. § 2644 provides for post-summons interest for 
claims that invoke the Court of International Trade’s jurisdiction under 
28 U.S.C. § 1581(a). For review under this subsection, a party must have 
filed a protest under section 515 of the Tariff Act of 1930. 28 U.S.C. 
§ 1581(a) (2000). In IBM, section 1581(a) jurisdiction was not invoked 
because IBM did not file a customs protest; therefore section 2644 inter- 
est could not be awarded. 201 F.3d at 1374. Instead, jurisdiction in JBM 
arose under section 1581(i), the residual jurisdiction provision. Id. Like- 
wise in this case, the Supreme Court held that jurisdiction was proper 
under section 1581(i), U.S. Shoe, 523 U.S. at 365, thereby prohibiting an 
award of section 2644 interest. 

Third, 19 U.S.C. § 1505 provides for prejudgment interest, and states 
in relevant part that “[{i]nterest on excess moneys deposited shall accrue 
* * * from the date the importer * * * deposits estimated duties, fees, and 
interest * * * to the date of liquidation or reliquidation of the applicable 
entry or reconciliation [of the imports].” 19 U.S.C. § 1505(c) (emphases 
added). IBM held that section 1505(c) does not apply to exports because 
it speaks only to imports and declined to rewrite the “Congressional en- 
actment to make it fit a case for which it was clearly not intended.” 201 
F3d at 1374. 

U.S. Shoe and amicus argue that JBM’s interpretation is too restric- 
tive, and that section 1505(c) should apply to exports as well as imports. 
They rely by analogy on the Supreme Court’s holding that review of the 
Harbor Maintenance Tax on exports could be heard under the Court of 
International Trade’s jurisdictional statute, section 1581(i), referring 
only to imports: “True, § 1581(i) does not use the word ‘exports.’ But 
that is hardly surprising in view of the Export Clause, which confines 
customs duties to imports.” U.S. Shoe, 523 U.S. at 366. U.S. Shoe urges 
that “exports” be read into section 1505(c) also. The Court, however, 
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was reviewing the entire statute, and the tax on imports provided a suf- 
ficient basis for jurisdiction because the “HMT statute, although ap- 
plied to exports here, does apply equally to imports.” Jd. We believe the 
Court’s reasoning is sound for the purpose of establishing jurisdiction, 
but an insufficient basis upon which sovereign immunity may be waived 
in light of the “Supreme Court’s mandate that Congress must expressly 
consent to an award of interest.” JBM, 201 F.3d at 1374. 


II. 


The government also argues that the Constitution does not mandate 
the payment of prejudgment interest. We agree. The Harbor Mainte- 
nance Tax was not a taking, but a violation of the Export Clause, for 
which no prejudgment interest is due. If not granted by statute, the Su- 
preme Court has held only the Fifth Amendment of the Constitution to 
mandate the payment of interest. Shaw, 478 U.S. at 317 n.5; Smyth v. 
United States, 302 U.S. 329, 353-54 (1937); Boston Sand & Gravel, 278 
US. at 47. The Fifth Amendment states that private property shall not 
be “taken for public use, without just compensation.” U.S. Const. 
amend. V. The principle that the “just compensation” language includes 
the payment of interest from the time of the taking is long standing. Sea- 
board Air Line Ry. Co. v. United States, 261 U.S. 299, 306 (1923) (“The 
requirement that ‘just compensation’ shall be paid is comprehensive 
* * * and no specific command to include interest is necessary when in- 
terest or its equivalent is a part of such compensation.”). 

U.S. Shoe argues that the Harbor Maintenance Tax was a taking in 
violation of the Fifth Amendment because it was an unlawful confisca- 
tion of its property. We do not agree. The government’s act of taxation 
here was not a per se taking of private property. United States v. Sperry 
Corp., 493 U.S. 52, 62 n.9 (1989) (considering and rejecting the view that 
money is private property that can be physically occupied by the govern- 
ment: “Unlike real or personal property, money is fungible.”). Nor is the 
tax a regulatory taking: “[R]Jegulatory actions requiring the payment of 
money are not takings.” Commonwealth Edison Co. v. United States, 
271 F.3d 1327, 1339 (Fed. Cir. 2001) (en banc) (relying on the reasoning 
of five justices in Eastern Enterprises v. Apfel, 524 U.S. 498 (1998)); Atlas 
Corp. v. United States, 895 F.2d 745, 756 (Fed. Cir. 1990) (“Requiring 
money to be spent is not a taking of property.”). 

A “reasonable user fee is not a taking if it is imposed for the reim- 
bursement of the cost of government services.” Sperry, 493 U.S. at 63. 
The Harbor Maintenance Tax was imposed to “defray the cost of harbor 
development and maintenance.” U.S. Shoe, 523 U.S. at 370. In Pace v. 
Burgess, 92 U.S. 372, 375 (1875), a stamp fee placed on packages of to- 
bacco for export was upheld because it “bore no proportion whatever to 
the quantity or value of the package on which it was affixed” and was not 
excessive. Here, the fee was declared unconstitutional because it was 
proportional to the value of the exported goods and not the actual use of 
the harbors. U.S. Shoe, 523 U.S. at 369 (“[T]he connection between a 
service the Government renders and the compensation it receives for 
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that service must be closer than is present here * * * the extent and 
manner of port use depend on factors such as the size and tonnage of a 
vessel, the length of time it spends in port, and the services it requires.”). 
But it was not excessive. Under Sperry, a user fee of 1.5 percent “does not 
qualify as a ‘taking’ by any standard of excessiveness.” 493 U.S. at 62. 
Similarly, purely by its amount, 0.125 percent, 26 U.S.C. § 4461(b) 
(2000), the Harbor Maintenance Tax must be considered reasonable. 
Because “the Takings Clause is less restrictive than the Export Clause,” 
U.S. Shoe, 523 U.S. at 369, and the tax would be sustained if it “fairly 
match[ed] the exporters’ use of port services and facilities,” id. at 370, 
we conclude that the tax did not rise to the level of a taking. 

US. Shoe also contends that the government’s retention of the inter- 
est income earned on the tax revenue is a continuing taking. But U.S. 
Shoe has not established a private property right in the interest gener- 
ated by the payment of the tax. See Eastern Enterprises, 524 U.S. at 543 
(Kennedy, J., concurring). The Harbor Maintenance Tax did not “ap- 
propriate, transfer, or encumber an estate in land * * *, a valuable inter- 
est in an intangible * * *, or even a bank account or [its associated] 
accrued interest.” Jd. at 540. For the accrued interest to rise to the level 
of private property, the principal must be held in an identified private 
account. See Phillips v. Washington Legal Found., 524 U.S. 156, 164 
(1998) (stating that client fees held in trust accounts constituted “pri- 
vate property”). And then any interest accrued belongs to the owner of 
the principal. Jd. at 172 (holding that the “interest income generated by 
funds held in IOLTA accounts [client accounts] is the ‘private property’ 
of the owner of the principal”). The tax revenue here was not held by the 
government as property of U.S. Shoe. It became the property of the 
Treasury upon payment, and was appropriated to the Harbor Mainte- 
nance Trust Fund along with user fees on imports, passenger cruise 
ships, and domestic shipments, and other statutory fees. 26 U.S.C. 
§ 9505(b) (2000). Accordingly, the interest earned on the tax payments 
is also the property of the government. And its use for harbor mainte- 
nance expenditures, id. § 9505(c), cannot be a taking. 

U.S. Shoe also argues that the Harbor Maintenance Tax was so arbi- 
trary that it was an egregious violation of due process, and therefore a 
taking. See Brushaber v. Union Pac. R.R. Co., 240 U.S. 1, 24-25 (1916) 
(“[A]lthough there was a seeming exercise of the taxing power, the act 
complained of was so arbitrary as to constrain to the conclusion that it 
was not the exertion of taxation but a confiscation of property, that is, a 
taking * * *.”). We do not agree. The tax was not arbitrary because it 
served the rational purpose of maintaining the ports. See U.S. Shoe, 114 
F.3d at 1579 (Mayer, C.J., dissenting) (“Congress mandated that fees col- 
lected from the HMT be used only for commercial navigation pro- 
jects.”); see also Moore v. City of E. Cleveland, Ohio, 431 U.S. 494, 547 
(1977) (White, J., dissenting on other grounds) (statutes restrictive of 
liberty must have “an ascertainable purpose and represent a rational 
means to achieve that purpose * * *.”). The Court struck down the tax 
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because it was improperly calculated, not because its purpose was unas- 
certainable or nefarious. U.S. Shoe, 523 US. at 363, 370 (The tax was not 
“a fair approximation of services, facilities, or benefits furnished to the 
exporters,” but “[t]his does not mean that exporters are exempt from 
any and all user fees designed to defray the cost of harbor development 
and maintenance.”). Moreover, the tax cannot be a taking because the 
Supreme Court determined that the tax violated the Export Clause, not 
the Takings Clause. Id. at 368 (“Those decisions [discussing user fees] 
[including Sperry, a takings case] involved constitutional provisions 
other than the Export Clause, however, and thus do not govern here.”). 

In the alternative, U.S. Shoe argues that the Export Clause mandates 
the payment of interest. It cites Cyprus Amax Coal Co. v. United States, 
205 F3d 1369, 1373 (Fed. Cir. 2000), that a claim against the govern- 
ment for a violation of the Export Clause is money mandating, and re- 
quires “a return of money unlawfully exacted.” Cyprus Amax, however, 
was premised on the award of money damages to U.S. Shoe “equaling 
the amount exacted under the HMT” only, id. at 1874; U.S. Shoe, 114 
F.3d at 1577, and does not discuss, nor stand for the proposition that in- 
terest must be awarded. 

U.S. Shoe also relies on Hatter v. United States, 38 Fed. Cl. 166 (1997), 
to assert that violations of constitutional clauses other than the Takings 
Clause require the payment of interest. In Hatter, the Court of Federal 
Claims decided that judges were due interest on money owed because of 
an Article III Compensation Clause violation. Id. at 183. See also Hatter 
v. United States, 64 F.3d 647, 653 (Fed. Cir. 1995), aff'd in part, rev’d in 
part, Hatter v. United States, 532 U.S. 557 (2001) (affirming that dis- 
criminatory taxes imposed on sitting judges violated the Compensation 
Clause). The interest issue, however, was not appealed by the govern- 
ment, and the final judgment of the Court of Federal Claims is not bind- 
ing upon us. Aleman Food Servs., Inc. v. United States, 994 F.2d 819, 822 
(Fed. Cir. 1993). Even if interest is mandated under the Compensation 
Clause, the reasoning upon which this conclusion is based does not ex- 
tend to the Export Clause. 

Under the Compensation Clause, “Judges * * * shall, at stated Times, 
receive for their Services, a Compensation, which shall not be dimin- 
ished during their Continuance in Office.” U.S. Const. art. III, § 1. The 
construction of the Export Clause differs from the Compensation 
Clause. The Export Clause is prohibitive, “No Tax or Duty shall be laid 
on Articles exported from any State,” U.S. Const. art. I, § 9, cl. 5, while 
the Compensation Clause requires that judges shall receive “Compensa- 
tion.” Such “Compensation” must be paid at “stated Times,” indicating 
that if it is not paid when due, interest should be paid to compensate for 
the delay. Hatter, 38 Fed. Cl. at 183. And the rationale, that the govern- 
ment should pay interest if it unlawfully withholds judges’ pay to main- 
tain the separation of powers, does not apply to the Export Clause. Id. 

Like the Export Clause, the Takings Clause is also prohibitive, “nor 
shall private property be taken for public use,” but it is coupled with the 
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restorative clause, “without just compensation.” U.S. Const. amend. V. 
The Export Clause’s prohibition lacks similar remedial language. U.S. 
Shoe asserts, nevertheless, that the Supreme Court’s reasoning in Mo- 
nongahela Navigation Co. v. United States, 148 U.S. 312, 326 (1893), 
reading “compensation” to require the “full and perfect equivalent for 
the property taken,” and its subsequent interpretation that such com- 
pensation requires the payment of interest, Seaboard Air Line, 261 US. 
at 305-06, applies to the Export Clause. And because a violation of the 
Export Clause requires a return of the money excised, its perfect equiva- 
lent entails both principal and interest. We are unwilling to import the 
Court’s interpretation of “Compensation” into the Export Clause where 
the word “compensation” does not appear. Instead, we prefer to “follow 
the express textual command of the Export Clause.” United States v. 
Int’l Bus. Machs., 517 U.S 843, 862 (1996); see also id. at 857 (“We have 
good reason to hesitate before adopting the analysis of our recent Im- 
port-Export Clause cases into our Export Clause jurisprudence. * * * 
[Meaningful textual differences exist and should not be overlooked.”). 


IIT. 


Finally, the government argues that principles of equity are insuffi- 
cient to waive the government’s sovereign immunity. We agree. The eq- 
uitable doctrine of restitution and unjust enrichment are powerful 
remedies of fairness. But true to the “no-interest rule,” under which a 
waiver of sovereign immunity for an award of interest must be affirma- 
tive and unequivocal, Shaw, 478 U.S. at 311, the foregoing analysis dem- 


onstrates that a judge-fashioned remedy here would be an abuse of 
discretion. See IBM, 201 F3d at 1374; Kalan, Inc. v. United States, 944 
F.2d 847, 850 (Fed. Cir. 1991) (“Neither we nor the Court of Internation- 
al Trade can supply by creative interpretation the necessary clear direc- 
tion [to award interest] that Congress omitted.”). 


CONCLUSION 


Accordingly, the judgment of the Court of International Trade is re- 
versed. 


REVERSED 
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LINN, Circuit Judge. 


Ta Chen Stainless Steel Pipe, Ltd. (“Ta Chen”) appeals a judgment of 
the United States Court of International Trade affirming a United 
States Department of Commerce (“Commerce”) remand determination 
applying partial adverse facts available to certain Ta Chen sales of 
welded stainless steel pipe (“steel pipe”) and setting the import duty at 
the highest available dumping margin. Ta Chen Stainless Steel Pipe, 


Inc. v. United States, No. 97-08-01344 (Ct. Int’] Trade Aug. 25, 2000) 
(“Ta Chen II”). Because Commerce’s decision is supported by substan- 
tial evidence and is otherwise in accordance with the law, we affirm. 


BACKGROUND 


Ta Chen is a Taiwanese producer and exporter of steel pipe. Through 
August 1994, Ta Chen sold steel pipe through a U.S. distributor, Sun 
Stainless, Inc. (“Sun”). From September 1993 to July 1995, Sun was 
owned by Frank McClane, a former minority shareholder of Ta Chen, 
and managed by Ken Mayes, a former consultant to Ta Chen. Ta Chen 
had custody of Sun’s signature stamp as well as unlimited access to 
Sun’s accounts receivable, accounts payable, and inventory and pricing 
information. Ta Chen also participated in negotiations of Sun’s sales of 
steel pipe. Ta Chen, however, had no equity ownership in Sun. On July 3, 
1995, McClane sold 80% of Sun’s stock to Picol International (“Picol”), a 
foreign corporation, and the remaining 20% to Mr. Masaru Kimura, 
thereby fully divesting himself of ownership. 

In 1992, certain U.S. producers of steel pipe (“petitioners”) filed an 
antidumping petition with Commerce alleging that steel pipe imported 
from Taiwan was being sold domestically at a lower price than it was be- 
ing sold under similar conditions in Taiwan. On January 18, 1994, Com- 
merce initiated an administrative review of certain steel pipe imported 
from Taiwan covering a period from 1992 to 1993. Initiation of Anti- 
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dumping and Countervailing Duty Administrative Reviews, 59 Fed. 
Reg. 2593 (Dep’t Commerce Jan. 18, 1994). On January 13, 1995, Com- 
merce initiated a second review covering a period from 1993 to 1994. Ini- 
tiation of Antidumping and Countervailing Duty Administrative 
Reviews, 60 Fed. Reg. 3192 (Dep’t Commerce Jan. 13, 1995). On Febru- 
ary 1, 1996, Commerce initiated a third review covering a period from 
December 1, 1994, through November 30, 1995. Initiation of Antidump- 
ing and Countervailing Duty Administrative Reviews and Request for 
Revocation in Part, 61 Fed. Reg. 3670 (Dep’t Commerce Feb. 1, 1996). 
The three reviews were conducted concurrently, and preliminary deter- 
minations for all three were published during the first half of 1997. See 
Certain Welded Stainless Steel Pipe from Taiwan; Preliminary Results 
of Antidumping Duty Administrative Reviews, 62 Fed. Reg. 26,776 
(Dep’t Commerce May 15, 1997) (“Combined First and Second Review 
Preliminary Results”); Certain Welded Stainless Steel Pipe from Tai- 
wan; Preliminary Results of Administrative Review, 62 Fed. Reg. 1435 
(Dep’t Commerce Jan. 10, 1997) (“Third Review Preliminary Results”). 
The third review is the subject of this appeal. 

During the first review, petitioners called Commerce’s attention to Ta 
Chen’s potential affiliation with Sun and certain other parties under the 
then existing Tariff Act. See Certain Welded Stainless Steel Pipe from 
Taiwan; Final Results of Administrative Review, 64 Fed. Reg. 33,243, 
33,244 (Dep’t Commerce June 22, 1999) (“First and Second Review Fi- 
nal Results”); 19 U.S.C. § 1677(13) (1988). At that time, Ta Chen denied 
the allegations of affiliation and provided no information concerning its 
relationship with Sun. Ta Chen later argued before Commerce that it 
was not affiliated with Sun during the period of review because under 
the law at the time, foreign exporters were “affiliated” with their U.S. 
customers only if the exporter owned at least 5% of the customer. First 
and Second Review Final Results, 64 Fed. Reg. at 33244—45; see also 19 
U.S.C. § 1677(13) (1988) (repealed by Pub. L. No. 103-465, Title II 
§ 222(i)(2), Dec. 8, 1994, 108 Stat. 4876). Petitioners renewed their al- 
legations in a submission filed with Commerce on July 12, 1995, and 
presented additional information regarding Ta Chen’s potential affilia- 
tion with Sun. First and Second Review Final Results, 64 Fed. Reg. at 
33,244-45. Ta Chen again denied the allegations. Id. 

Effective January 1, 1995, Congress modified U.S. trade law and 
broadened the definition of “affiliated persons.” See Uruguay Round 
Agreements Act (“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 (1994); 
compare 19 U.S.C. § 1677(33) (2000), with 19 U.S.C. § 1677(13) (1988). 
Under the new definition, if an exporter has operational control over its 
U.S. customer, the exporter is affiliated regardless of ownership. See 19 
U.S.C. § 1677(33). The third antidumping review of Ta Chen was initi- 
ated under this broadened standard. As part of the third review, Com- 
merce issued a general questionnaire to Ta Chen concerning affiliated 
importers, giving Ta Chen notice of the broader definition of affiliated 
parties. Ta Chen’s response to the questionnaire, however, did not in- 
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clude information about Sun. First and Second Review Final Results, 64 
Fed. Reg. at 33,244. Commerce then issued a supplemental question- 
naire to Ta Chen specifically requesting information regarding its affili- 
ation with Sun. In response, Ta Chen provided some of the requested 
information—Sun’s 1995 financial statement, for example—but did not 
provide any information regarding sales data. Id.; Third Review Prelim- 
inary Results, 62 Fed. Reg. at 1436. 

In reviewing the information provided, Commerce determined that 
Ta Chen was affiliated with Sun during the third review period. Certain 
Welded Stainless Steel Pipe from Taiwan; Final Results of Administra- 
tive Review, 62 Fed. Reg. 37,543, 37,544 (Dep’t Commerce July 14, 1997) 
(“Third Review Final Results”); see also First and Second Review Final 
Results, 64 Fed. Reg. at 33,244. Commerce further determined that Ta 
Chen had failed to act to the best of its ability to provide information on 
Sun’s U.S. sales and consequently would be subject to the highest dump- 
ing margin from the facts otherwise available. Third Review Final Re- 
sults, 62 Fed. Reg. at 37,544. Ta Chen appealed to the Court of 
International Trade. Ta Chen Stainless Steel Pipe, Ltd. v. United States, 
23 C.I.T. 804 (Ct. Int’] Trade 1999) (“Ta Chen I”). The court affirmed the 
determination that Ta Chen and Sun were affiliated but reversed and 
remanded the determination to apply adverse facts available. Id. at 818, 
821. The court found that Commerce violated 19 U.S.C. § 1677m(d) by 
not providing adequate notice to Ta Chen that it was required to furnish 
Sun’s U.S. sales data. Jd. at 821. The court remanded for further review 
by Commerce after Ta Chen had been given an adequate opportunity to 
provide Sun’s sales data. Id. 

During the remand review, Commerce issued another questionnaire 
seeking Sun’s sales data. Ta Chen forwarded the questionnaire to Sun, 
asked Sun to complete it, and offered “any and all assistance” in answer- 
ing it. On November 25, 1999, Sun’s counsel notified Ta Chen that Sun 
would not cooperate with the Commerce inquiry because it had been 
closed since 1996 and had no operations in the United States, making a 
response too burdensome and costly. Sun’s counsel stated, however, that 
he would urge Sun to reconsider. After Ta Chen successfully sought two 
extensions of time to submit the requested information to Commerce, 
Sun’s counsel notified Ta Chen that Sun still would not cooperate with 
the request. The following day Ta Chen informed Commerce that fur- 
ther attempts to retrieve the Sun data would be “futile.” 

Upon remand, Commerce found that “Ta Chen has withheld or failed 
to provide the information requested regarding Sun’s U.S. sales despite 
repeated notification of the deficiency * * *.” Certain Welded Stainless 
Steel Pipe from Taiwan, Final Results of Redetermination Pursuant to 
Court Remand, No. 97-08-01344, slip op. 99-117 at 3 (Dep’t Commerce 
Feb. 25, 2000) (“Remand Results”). Commerce further found that Ta 
Chen “failed to act to the best of its ability in responding to the Depart- 
ment’s request for information regarding Sun’s U.S. sales.” Jd., slip op. 
at 3-4. Without the requested sales data and pursuant to 19 
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U.S.C. § 1677e(b), Commerce applied facts otherwise available and used 
an adverse inference to apply the highest available dumping margin. Id., 
slip op. at 4. Commerce calculated that margin at 30.95%. Id., slip op. at 
13. 

On appeal, the Court of International Trade affirmed the Commerce 
remand determination. The court found substantial evidence that Ta 
Chen had not complied to the best of its ability with Commerce’s request 
for information on Sun’s sales. Ta Chen II, slip op. at 13. The court noted 
that while Ta Chen may have had reason to argue it was not affiliated 
with Sun under the changing definitions of “affiliated party,” it was nev- 
ertheless on notice as early as July 1994 that its relationship with Sun 
was at issue and that Sun’s sales might be later construed as constructed 
export price sales. Id., slip op. at 9-10. The court, therefore, found that 
Ta Chen “could have, and should have, preserved its information on 
Sun’s sales in order to provide full information for the Department.” Jd., 
slip op. at 10. 

The court also affirmed Commerce’s application of a 30.95% dumping 
margin, noting that the adverse facts available involved a price and 
quantity neither unusually high nor unusually low and drawn from 
sales of a normal product. Jd., slip op. at 19. The court then concluded 
that the rate chosen by Commerce was not aberrant, as Ta Chen con- 
tended, but rather was indicative of Ta Chen’s sales. Jd., slip op. at 22. 
The court added that “the methodology chosen by Commerce was the 
only way to apply an adverse inference in this case, while still using [Ta 
Chen’s] own information.” Id., slip op. at 22. 

On appeal to this court, Ta Chen challenges both (1) the decision by 
Commerce to impose partial adverse facts available on Ta Chen and 
(2) the selection of 30.95% as the dumping margin. The government ar- 
gues that the court properly sustained Commerce’s application of par- 
tial adverse facts available based on Ta Chen’s failure to cooperate to the 
best of its ability. The government further argues that the 30.95% 
dumping margin is both supported by substantial evidence and other- 
wise in accordance with the law. This court has jurisdiction under 28 
U.S.C. § 1295(a)(5). 


DISCUSSION 
A. STANDARD OF REVIEW 


We review a decision of the Court of International Trade evaluating 
an antidumping determination by Commerce by reapplying the statuto- 
ry standard of review that the Court of International Trade applied in 
reviewing the administrative record. Mitsubishi Heavy Indus., Ltd. v. 
United States, 275 F.3d 1056, 1060 (Fed. Cir. 2001). Commerce’s special 
expertise in administering the anti-dumping law entitles its decisions to 
deference from the courts. See, e.g., Micron Tech., Inc. v. United States, 
117 F3d 1386, 1394 (Fed. Cir. 1997); Torrington Co. v. United States, 68 
F.3d 1347, 1351 (Fed. Cir. 1995); see also Chevron USA, Inc. v. Nat'l Res. 
Def. Council, Inc., 467 U.S. 837, 843-44 (1984). We will uphold Com- 
merce’s determination unless it is “unsupported by substantial evi- 
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dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (2000); Micron Tech., 117 F.3d at 1393. “Substantial 
evidence” has been defined as “more than a mere scintilla,” as “such 
relevant evidence as a reasonable mind might accept as adequate to sup- 
port a conclusion.” Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). To determine if substantial evidence exists, we review the record 
as a whole, including evidence that supports as well as evidence that 
“fairly detracts from the substantiality of the evidence.” Atl. Sugar, Lid. 
v. United States, 744 F2d 1556, 1562 (Fed. Cir. 1984). 

Ta Chen’s contention that the imposition of adverse facts available 
was an “abuse of discretion” is a misstatement of the proper standard of 
review. While certain appeals from antidumping duty proceedings fol- 
low the “arbitrary, capricious, abuse of discretion” standard, this appeal 
reviews a final determination by Commerce under 19 U.S.C. § 1675 oth- 
er than a determination reviewable under 19 U.S.C. § 1516a(a)(1). See 
19 U.S.C. § 1516a(a)(2)(B) (iii) (2000). Therefore, we review the decision 
under the substantial evidence standard of section 1516a(b)(1)(B)(i) as 
opposed to the “arbitrary, capricious, abuse of discretion” standard of 
section 1516a(b)(1)(A). 


B. IMPOSITION OF PARTIAL ADVERSE FACTS AVAILABLE 


Ta Chen argues three distinct errors in Commerce’s imposition of 
partial adverse facts available. First, it argues that the record does not 
support the factual finding that it was affiliated with Sun. Second, it 
contends that the Court of International Trade impermissibly affirmed 
Commerce’s decision on grounds not invoked by Commerce. Finally, it 
argues that Commerce violated 19 U.S.C. § 1677m by not notifying Ta 
Chen of deficiencies in its information gathering efforts before imposing 
partial adverse facts available. The government responds by arguing 
that the Court of International Trade properly affirmed Commerce’s de- 
cision because Commerce’s decision to impose partial adverse facts 
available is supported by substantial evidence of record. The govern- 
ment also contends that the Court of International Trade did not affirm 
Commerce’s decision on alternative grounds, but decided the case on 
the same grounds invoked by the agency. Finally, the government ar- 
gues that Commerce complied with 19 U.S.C. § 1677m because Com- 
merce was not required to notify Ta Chen that its complete failure to 
respond was deemed non-responsive. 


1. TA CHEN’S AFFILIATION WITH SUN 


Ta Chen argues that Commerce erroneously imposed partial adverse 
facts available upon Ta Chen based on “unsupported speculation” that 
Ta Chen was affiliated with Sun’s successor, Picol. We disagree with that 
characterization of Commerce’s decision. Substantial evidence sup- 
ports the factual determination that Ta Chen and Sun were affiliated 
during the relevant period of review. “Affiliated persons” includes any 
group in which one person controls another. See 19 U.S.C. § 1677(33)(G) 
(2000). “[A] person shall be considered to control another person if the 
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person is legally or operationally in a position to exercise restraint or di- 
rection over the other person.” Jd. Commerce’s factual determination is 
supported by evidence that: (1) Sun was owned by a former minority 
shareholder of Ta Chen and managed by a former Ta Chen consultant, 
and (2) Ta Chen had custody of Sun’s signature stamp and full access to 
Sun’s accounting and pricing information. 

Contrary to Ta Chen’s arguments, Commerce did not impose partial 
adverse facts available upon Ta Chen because Ta Chen was related to 
Picol in 1999. Rather, Commerce did so because Ta Chen was affiliated 
with Sun during the period of review and then subsequently failed to act 
to the best of its ability to provide information on Sun’s U.S. sales. Ta 
Chen bore the burden of creating an accurate record. See Zenith Elecs. 
Corp. v. United States, 988 F.2d 1573, 1583 (Fed. Cir. 1993) (“The burden 
of production [belongs] to the party in possession of the necessary infor- 
mation.”). Ta Chen was on notice as early as 1994 that its relationship 
with Sun was raised before Commerce by the petitioners in the first re- 
view period. While it is true that a respondent to a Commerce inquiry 
only has an obligation to produce data requested by Commerce, see 19 
U.S.C. § 1677e(b), it is reasonable in this case for Commerce to expect Ta 
Chen to preserve its records in the event that Commerce itself would re- 
quest them, which it actually did in October 1996. When Sun was sold 
without preserving the records of Sun’s sales, Ta Chen bore the risk that 
Commerce would request the sales data previously alleged to be evi- 
dence of dumping activity. Thus, we will not disturb Commerce’s deci- 
sion to apply partial adverse facts available on Ta Chen because of its 
former affiliation with Sun and its subsequent inability to procure Sun’s 
sales data. 


2. THE BASIS FOR THE COURT OF INTERNATIONAL TRADE’S DECISION 


Ta Chen argues that the Court of International Trade impermissibly 
affirmed Commerce’s decision on grounds not articulated by Com- 
merce. We disagree. Ta Chen notes that a “fundamental rule of adminis- 
trative law [is] that a reviewing court, in dealing with a determination or 
judgment which an administrative agency alone is authorized to make, 
must judge the propriety of such action solely by the grounds invoked by 
the agency.” SEC v. Chenery Corp., 332 U.S. 194, 196 (1947); but see; 
Fleshman v. West, 138 F.3d 1429, 1433 (Fed. Cir. 1998) (noting that a 
court may affirm on a new ground if the new ground is not a determina- 
tion which the agency alone is authorized to make); Killip v. Office of 
Pers. Mgmt., 991 F.2d 1564, 1568-69 (Fed. Cir. 1993) (noting that a court 
may affirm on a different interpretation ofa statute or regulation “when 
upholding the Board’s decision does not depend upon making a deter- 
mination of fact not previously made by the Board”). Here, however, the 
Court of International Trade did not affirm Commerce’s decision on al- 
ternative grounds. In its Remand Results, Commerce explained its deci- 
sion to use an adverse inference against Ta Chen as follows: 


[I]t has already been established that Ta Chen had operational con- 
trol over Sun and had access to its sales and pricing data. Ta Chen 
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knew that Sun’s U.S. sales were an issue both in the administrative 
review and in this litigation and that there was a possibility that Ta 
Chen would be requested to provide those records once again. * * * 
Accordingly, Ta Chen should have taken steps to obtain and pre- 
serve the relevant records. It cannot now rely on the fact that Sun is 
no longer in business to justify its failure to produce the necessary 
documentation. 


Remand Results, slip op. at 4. The Court of International Trade opinion 
reflects that it approved the grounds invoked by Commerce: 


Ta Chen does not and cannot contest the fact it had operational con- 
trol of Sun. The [Court of International Trade previously] found 
Commerce’s affiliation finding supported by substantial evidence 
due to the numerous connections between T'a Chen and Sun. It is 
reasonable for the Department to conclude that this operational 
control gave Ta Chen access to Sun’s records. This conclusion is fur- 
ther supported by the fact that Ta Chen was able to provide other 
confidential records from Sun, such as Sun’s federal income tax re- 
cords. It is also reasonable for Commerce to expect Ta Chen to 
maintain any relevant records pending the final outcome of the ad- 
ministrative review. In order to comply to the best of its ability, Ta 
Chen should have preserved Sun’s information in the event that its 
sales were classified as [constructed export price sales]. 


Ta Chen II, slip op. at 8-9 (internal citations omitted). 

Ta Chen compares one sentence in Ta Chen II to one sentence in the 
Remand Results for the proposition that the Court of International 
Trade affirmed the Commerce decision on alternative grounds. In the 
Remand Results, Commerce noted that “Ta Chen had notice that its 
relationship with Sun in particular, raised a question with the Depart- 
ment as to affiliation at least as early as October 1996.” Remand Re- 
sults, slip op. at 9. The Court of International Trade opinion states that 
“Tals early as July 1994, Ta Chen knew its relationship with Sun was at 
issue because the petitioners had called it to the Department’s attention 
in the first administrative review.” Ta Chen IJ, slip op. at 9. While the 
different opinions cite different dates regarding when Ta Chen knew 
that its relationship with Sun was an issue before Commerce, the Court 
of International Trade’s reasoning is not inconsistent with the grounds 
invoked by Commerce. Commerce found that Ta Chen was on notice “at 
least as early as October 1996,” while the Court of International Trade 
pinned the date as July 1994. Those time periods are not mutually exclu- 
sive. Moreover, reliance on Ta Chen’s notification in October 1996—the 
same year that Picol closed—would be sufficient to uphold Commerce’s 
decision. Because both Commerce and the Court of International Trade 
considered the notice of affiliation as just one factor in their conclusion 
that Ta Chen failed to act to the best of its ability to provide information 
on Sun’s U.S. sales, we conclude that the Court of International Trade 
did not deviate from its duty to review only the decision made by Com- 
merce. 
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3. COMMERCE’S COMPLIANCE WITH 19 U.S.C. § 1677m 


Ta Chen argues that Commerce violated 19 U.S.C. § 1677m by failing 
“to notify Ta Chen of any deficiencies in Ta Chen’s efforts to induce Pi- 
col’s cooperation” before imposing partial adverse facts available. We 
disagree with Ta Chen’s interpretation of the statute. The pertinent 
subsection, entitled “Deficient submissions,” provides in part: 


If the administering authority or the Commission determines that 
a response to a request for information under this subtitle does not 
comply with the request, the administering authority or the Com- 
mission (as the case may be) shall promptly inform the person sub- 
mitting the response of the nature of the deficiency and shall, to the 
extent practicable, provide that person with an opportunity to rem- 
edy or explain the deficiency in light of the time limits established 
for the completion of investigations or reviews under this subtitle. 


19 US.C. § 1677m(d) (2000). The Court of International Trade in Ta 
Chen I remanded Commerce’s first attempt to impose adverse facts 
available upon Ta Chen because Commerce failed to comply with the 
statute by not providing adequate notice to Ta Chen that it was required 
to furnish Sun’s sales data. Ta Chen I, 23 C.1.T. at 821. Upon remand, 
Commerce issued a questionnaire to Ta Chen specifically seeking Sun’s 
sales data. Following issuance of the specific questionnaire and the Re- 
mand Results, the Court of International Trade in Ta Chen II found no 
violation of the statute. Ta Chen II, slip op. at 12-13. 

We find no error in the Court of International Trade’s application of 
the statute to the facts in this case. After being given a specific chance to 
get Sun’s sales data, Ta Chen completely failed to provide Commerce the 
data. Commerce granted Ta Chen two extensions of time to try to get the 
information, but Ta Chen’s counsel eventually informed Commerce 
that further efforts would be “futile.” Under such circumstances where, 
following an opportunity to gather more information, a party informs 
Commerce that it will not provide the information requested, Com- 
merce is not required to give another formal notice that the complete 
failure to respond does not comply with the request. Ta Chen knew that 
“the nature of the deficiency” was its complete failure to respond. The 
statute only applies when a “response to a request” is deemed to not 
comply. A failure to respond is not the same as a “response” as required 
by the statute. Therefore, Commerce was under no statutory duty to for- 
mally tell Ta Chen that its failure to respond was deficient. 


C. SELECTION OF THE 30.95% DUMPING MARGIN 


Ta Chen argues that the 30.95% dumping margin was unsupported by 
substantial evidence and otherwise not in accordance with the law for 
several distinct reasons. Specifically, Ta Chen contends that (1) the mar- 
gin selected was aberrant and not representative, and (2) Commerce im- 
permissibly selected the high margin solely for deterrence. The 
government argues that Commerce properly derived the 30.95% dump- 
ing margin from Ta Chen sales during the period of review and corrobo- 
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rated the rate by comparing the relevant sale to Ta Chen’s other sales in 
terms of price, quantity and product. 


1. THE FACTUAL BASIS FOR THE SELECTED DUMPING MARGIN 


As this court recognized in F-lli De Cecco di Filippo Fara S. Martino 
S.p.A. v. United States, 216 F.3d 1027, 1032 (Fed. Cir. 2000) (“De Cecco”), 
the anti-dumping statute leaves much to agency discretion in making 
anti-dumping determinations. See also Smith-Corona Group v. United 
States, 713 F.2d 1568, 1571 (Fed. Cir. 1983) (“The Secretary has broad 
discretion in executing the [anti-dumping] law.”). In the case of uncoop- 
erative respondents, the discretion granted by the statute appears to be 
particularly great, allowing Commerce to select among an enumeration 
of secondary sources as a basis for its adverse factual inferences. See 19 
U.S.C. § 1677e(b) (2000). In cases in which the respondent fails to pro- 
vide Commerce with the most recent pricing data, it is within Com- 
merce’s discretion to presume that the highest prior margin reflects the 
current margins. See Rhone Poulenc, Inc. v. United States, 899 F.2d 
1185, 1190 (Fed. Cir. 1990). 

It is undisputed that Ta Chen made a sale with a 30.95% dumping 
margin. Ta Chen argues that the selected sale represented only 0.04% of 
Ta Chen’s sales during the period of review and was thus aberrant. Ta 
Chen cites De Cecco for the proposition that Commerce may not select 
an aberrant dumping margin when applying adverse facts available 
upon a respondent. De Cecco is distinguishable from this case. In De Cec- 
co, the Court of International Trade rejected Commerce’s application of 
a 46.67% dumping margin because that margin was “thoroughly dis- 


credited” and uncorroborated by Commerce’s own investigation. De 
Cecco, 216 F.3d at 1032. Here, the 30.95% dumping margin is corrobo- 
rated by actual sales data, and Ta Chen admits that it is reflective of 
some, albeit a small portion, of Ta Chen’s actual sales. So long as the 
data is corroborated, Commerce acts within its discretion when choos- 
ing which sources and facts it will rely on to support an adverse infer- 
ence. Id. 


2. THE MOTIVATION BEHIND THE SELECTION OF THE DUMPING MARGIN 


Ta Chen also argues that Commerce selected the 30.95% dumping 
margin solely for deterrence, contrary to this court’s holding in D & L 
Supply Co. v. United States, 113 F3d 1220 (Fed. Cir. 1997). nD & L Sup- 
ply, a Chinese exporter of iron castings was subject to several adminis- 
trative reviews of Commerce dumping orders. The exporter cooperated 
with Commerce from 1987 through 1990 by answering Commerce’s an- 
tidumping questionnaires. For the 1989-90 review, Commerce calcu- 
lated a 92.74% dumping margin. While Commerce was still conducting 
the administrative review for 1989-90, it initiated an administrative re- 
view for 1990-91. That year, the exporter did not cooperate with Com- 
merce’s investigation. Without the actual sales data for 1990-91, 
Commerce selected a dumping margin using the best information avail- 
able (“BIA”) rate, which was the precursor to the current “adverse infer- 
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ence” from “facts otherwise available” rule. Commerce used the 
1989-90 rate of 92.74%, as it was the highest antidumping duty rate 
from any prior administrative review. Id. at 1221-22. 

Upon a challenge in the Court of International Trade, the court found 
that the rate for the 1989-90 review was erroneous and remanded the 
cases for both years. Commerce then recalculated the rate for 1989-90, 
but nevertheless used the 92.74% rate for the 1990-91 period under the 
BIA rule. Commerce argued to this court that it could use a subsequent- 
ly invalidated dumping margin as the basis for calculating the BIA rate 
because the BIA rate is supposed to be sufficiently high to induce re- 
spondents to cooperate with Commerce’s dumping investigations. This 
court reversed, holding that “[i]nformation that has conclusively been 
determined to be inaccurate does not qualify as the ‘best information’ 
under any test * * *.” Id. at 1223. This court further held that Com- 
merce could not select a rate based solely on Commerce’s interest in in- 
ducing foreign exporters to cooperate with Commerce’s investigations. 
Rather, the rate must have some relationship to commercial practices in 
the particular industry. Jd. at 1223-24. 

This case is distinguishable from D & L Supply. Here, unlike the ex- 
porter in D & L Supply, the dumping margin selected by Commerce was 
corroborated by Ta Chen’s sales data. While Commerce may have cho- 
sen the 30.95% rate with an eye toward deterrence, Commerce acts 
within its discretion so long as the rate chosen has a relationship to the 
actual sales information available. Since D & L Supply, this court recog- 
nized that Commerce may consider deterrence when selecting an ad- 
verse inference dumping margin. 


It is clear from Congress’s imposition of the corroboration require- 
ment in 19 U.S.C. § 1677e(c) that it intended for an adverse facts 
available rate to be a reasonably accurate estimate of the respon- 
dent’s actual rate, albeit with some built-in increase intended as a 
deterrent to non-compliance. Congress could not have intended for 
Commerce’s discretion to include the ability to select unreasonably 
high rates with no relationship to the respondent’s actual dumping 
margin. Obviously a higher adverse margin creates a stronger de- 
terrent, but Congress tempered deterrent value with the corrobo- 
ration requirement. It could only have done so to prevent the 
petition rate (or other adverse inference rate), when unreasonable, 
from prevailing and to block any temptation by Commerce to over- 
reach reality in seeking to maximize deterrence. 


De Cecco, 216 F.3d at 1032. Because Commerce selected a dumping mar- 
gin within the range of Ta Chen’s actual sales data, we cannot conclude 
that Commerce “overreached reality.” Thus, we will not disturb Com- 
merce’s selection of the 30.95% dumping margin. 


CONCLUSION 
Commerce’s decision is supported by substantial evidence and is 
otherwise in accordance with the law. Commerce properly decided to ap- 
ply partial adverse facts available upon Ta Chen for its failure to pre- 
serve Sun’s sales data. Furthermore, Commerce acted within its 
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discretion when it selected the highest available dumping margin re- 
flected in the actual sales data before it. Therefore, we affirm the deci- 
sion of the Court of International Trade. 


AFFIRMED 


GAJARSA, Circuit Judge, dissenting. 

I respectfully dissent. The decision of the United States Department 
of Commerce (“Commerce”) is not in accordance with law. I would 
therefore reverse the decision of the Court of International Trade 
(“CIT”), which affirmed Commerce’s decision. In affirming the CIT’s 
judgment, the panel majority holds that Commerce was authorized to 
impose adverse facts against Ta Chen because Ta Chen failed to furnish 
Commerce with the United States sales data of another company, one of 
its former distributors, Sun Stainless, Inc. (“Sun”). When Commerce 
specifically requested that Ta Chen provide Sun’s sales data, on Novem- 
ber 9, 1999, Sun had been sold to a foreign corporation, and had ceased 
conducting business in the United States. See Ta Chen Stainless Steel 
Pipe, Inc. v. United States, No. 97-08-01344, slip op. 00-107, 2000 WL 
1225799, at *1 (Ct. Int] Trade Aug. 25, 2000) (“Ta Chen IT”). According 
to the majority, Ta Chen “bore the risk” of this outcome because Ta 
Chen failed to obtain and preserve Sun’s resale data before Commerce 
ever requested it. Ante at 10. The majority reaches this determination 
despite the fact that the pertinent statutes authorize Commerce to im- 
pose an adverse inference only after an importer fails to comply to the 
best of its ability with a request for information, 19 U.S.C. § 1677e(b) 
(2000), and only after Commerce has provided the importer “with an op- 
portunity to remedy or explain the deficiency,” 19 U.S.C. § 1677m(d) 
(2000). The majority concludes that Commerce may penalize importers 
for failure to engage in divination. I disagree with this conclusion and 
the reasoning from which it materializes. 

Section 1677e(b) authorizes Commerce to assess an importer’s re- 
sponse to a request for information. In response to a request by Com- 
merce, importers must use their best efforts to provide the requested 
information. Commerce may impose an adverse inference only if an im- 
porter fails to respond with best efforts, 19 U.S.C. § 1677e(b) (2000), and 
fails to remedy or explain the deficiency, 19 U.S.C. § 1677m(d). Neither 
statute authorizes Commerce to impose an adverse inference on the 
grounds that an importer failed to predict a future request and take af- 
firmative steps to obtain information before Commerce requested it. 
But this is precisely what Commerce did—impermissibly—to Ta Chen. 
See FAG Italia S.p.A. v. United States, 291 F.3d 806, 816 (Fed. Cir. 2002) 
(holding that the absence of a statutory prohibition cannot serve as a 
source of Commerce’s authority in antidumping cases). 

A careful review of the sequence of events demonstrates that Com- 
merce exceeded the scope of its statutory authority by imposing adverse 
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facts against Ta Chen. In 1992, domestic stainless steel pipe producers 
(“the petitioners”) filed an antidumping petition with Commerce. The 
petitioners alleged that certain welded stainless steel pipe from Taiwan 
was being “dumped,” or sold to United States customers at less than fair 
value. Commerce investigated. It determined that welded stainless steel 
pipe from Taiwan was being sold at less than fair value, and issued an 
antidumping order. Certain Welded Stainless Steel Pipe from Taiwan, 
57 Fed. Reg. 62,300 (Dep’t Commerce Dec. 30, 1992) (amended final de- 
termination and antidumping duty order). Commerce initiated three 
administrative reviews covering three separate periods: June 1992 to 
November 1993 (“the first review period”), December 1993 to Novem- 
ber 1994 (“the second review period”), and December 1994 to November 
1995 (“the third review period”). 

In December 1995, when Commerce published notice of the opportu- 
nity to request an administrative review for the dumping order for the 
third review period, Ta Chen requested a review. See Antidumping or 
Countervailing Duty Order, Finding, or Suspended Investigation, 60 
Fed. Reg. 62,070, 62,071 (Dep’t Commerce Dec. 4, 1995). The third ad- 
ministrative review period, extending from December 1994 to Novem- 
ber 1995, is at issue in this appeal. Ta Chen made no sales to Sun during 
this period. In fact, Ta Chen made no sales to Sun after August 1994; 
however, certain of Ta Chen’s sales to Sun were included in the third re- 
view period because Ta Chen shipped merchandise to Sun in the United 
States during that time frame. Ta Chen Stainless Steel Pipe, Ltd. v. 
United States, 97-08-01344, slip op. 97-117, 1999 WL 1001194, at *2n.3 
(Ct. Int’] Trade Oct. 28, 1999) (“Ta Chen I”). 

In 1994, in proceedings pertaining to the first administrative review, 
the petitioners represented to Commerce that Ta Chen and Sun were 
potentially affiliated. Ta Chen II, at *3. Affiliation is significant because, 
although dumping margins are ordinarily calculated with respect to the 
difference in price between what a foreign exporter charges in its home 
market and the price it charges in the United States, § 1677(33) of Title 
19 of the United States Code includes certain affiliates in the statutory 
definition of “exporter.” The price at which such affiliates resell the 
merchandise in the United States constitutes the constructive export 
price, and is used to calculate the exporter’s dumping margin. See 19 
US.C. § 1677a(a)—(b) (2000). Thus, ifan exporter such as Ta Chen sells a 
product to an affiliate at an inflated price, the exporter will be held ac- 
countable for dumping if the affiliate charges less-than-fair-value upon 
resale. 

For the first two review periods, the petitioners alleged affiliation. Ta 
Chen denied affiliation, and Commerce neither questioned Ta Chen re- 
garding its affiliation with Sun nor requested Sun’s resale data. During 
those first two review periods, Ta Chen owned no equity in Sun. Under 
Commerce’s then-existing interpretation of the statute applicable at 
that time, a finding that a party was sufficiently affiliated with an ex- 
porter to warrant use of that party’s sales price as the constructive ex- 
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port price required equity ownership. Consequently, (although 
Commerce later changed its position) under Commerce’s interpretation 
of the relevant statute during the first two review periods, Ta Chen and 
Sun were not affiliated. See Ta Chen Stainless Steel Pipe, Ltd., v. United 
States, No. 99-07-00446, slip op. 01-143, 2001 WL 1574603, at *2-3 (Ct. 
Int’] Trade Dec. 10, 2001) (“Ta Chen IV”) (explaining that Commerce 
previously interpreted 19 U.S.C. § 1677(13) (1988) to require equity 
ownership for an affiliate relationship, and holding that Commerce was 
free to change its interpretation subject to the requirements that it ex- 
plain the reason for its change in position and that its new position must 
be consistent with the statute); see also Ta Chen Stainless Steel Pipe, 
Ltd. v. United States, 99-07-00446, slip op. 01-101, 2001 WL 915254, at 
*5-6 (Ct. Int’] Trade Aug. 14, 2001) (holding that although the previous 
statute permits examination of factors other than equity ownership, 
Commerce must explain the reason for its departure from past practice, 
which required equity ownership for affiliation, and remanding to pro- 
vide Commerce an opportunity to explain the reason for its departure). 
During the third period of review, the statute regarding affiliation 
changed. Congress enacted the Uruguay Round Agreements Act 
(URAA), which became effective on January 1, 1995, one month into the 
third review period. The URAA broadened the circumstances under 
which the dumping margins of exporters would be determined based 
upon the constructive export price of their United States affiliates. See 
19 U.S.C. § 1677(33)(g) (2000) (providing that control is sufficient to 
render parties “affiliated,” and that “a person shall be considered to 
control another person if the person is legally or operationally in a posi- 
tion to exercise restraint or direction over the other person”). The scope 
of § 1677(33)(g) appears broader than the pre-URAA statute because 
control may exist without equity ownership; however, Commerce had 
interpreted the pre-URAA statute to require equity ownership even 
though that statutory language was also susceptible to a broader defini- 
tion. Thus, when the URAA initially became effective one month into 
the third review period, Customs’ interpretation of the meaning of “af- 
filiated parties” had not yet been promulgated and it was as of yet un- 
clear how the agency would interpret the new statutory standard. 
Two and a half years after the URAA became effective, Commerce is- 
sued a final rule codifying the agency’s interpretation of “control,” suffi- 
cient to render an entity an “affiliated” under the URAA. See 19 C.ER. 
§ 351.102 (2000). Under Commerce’s interpretation, as codified in 
§ 351.102, “corporate or family groupings; franchise or joint venture 
agreements; debt financing; and close supplier relationships,” will not 
provide a basis for finding affiliation based on operational control, “un- 
less the relationship has the potential to impact decisions concerning 
the production, pricing or cost of the subject merchandise.” Jd. This reg- 
ulation did not become effective until July 1, 1997, almost two years af- 
ter the end of the third review period. See Antidumping Duties; 
Countervailing Duties, 62 Fed. Reg. 27,296, 27,417 (Dep’t Commerce 
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May 19, 1997) (final rules). For administrative reviews such as the third 
review period at issue, which were initiated after the URAA became ef- 
fective but prior to the effective date of the rules, Commerce stated that 
the regulation would “serve as a restatement” of its interpretation of 
the requirements of the URAA. 

Commerce determined that during the third review period, Sun met 
its new interpretation of an “affiliated person” under the URAA. But it 
was not until January 10, 1997, that Commerce informed Ta Chen of 
this determination. In fact, Commerce failed to inform Ta Chen that it 
considered Sun an affiliate during the third period of review, or that it 
might consider Sun an affiliate during the third period of review, until 
after Ta Chen’s affiliation with Sun unquestionably ended. 

On February 13, 1996, Commerce first issued Ta Chen a general ques- 
tionnaire regarding affiliated importers. This questionnaire quoted the 
newly enacted statutory definition of “affiliated persons.” It did not, 
however, offer additional guidance regarding Commerce’s interpreta- 
tion of the scope of this statutory standard, nor did the questionnaire 
refer to Sun. Ta Chen’s response listed other companies as affiliates, but 
did not include Sun. 

On October 22, 1996, Commerce first requested information about 
Sun, in particular. Commerce issued a supplemental questionnaire re- 
questing that Ta Chen “[p]lease explain in detail your relationship, past 
and present, with all entities known as [Sun].” The panel majority 
states that in response to this questionnaire, Ta Chen “did not provide 
any information regarding sales data.” Ante at 4. This statement implies 
that Commerce’s supplemental questionnaire requested Sun’s sales da- 
ta. That implication is clearly erroneous. The supplemental question- 
naire made no such request. Indeed, as the Court of International Trade 
noted, Commerce “never specifically requested this [sales] informa- 
tion,” prior to its first attempt to impose adverse facts against Ta Chen. 
Ta Chen I at *12. 

Moreover, after receiving Ta Chen’s response to the first supplemen- 
tal questionnaire, Commerce apparently issued a second supplemental 
questionnaire on December 24, 1996. Id. at *12. The CIT found that in 
this second supplemental questionnaire, Commerce “specifically told 
Ta Chen * * * that it had not yet decided how to classify Ta Chen’s US 
sales.” Id. Commerce failed to ask specifically for Sun’s U.S. sales data in 
this questionnaire, despite issuing preliminary results two weeks later, 
on January 10, 1997, in which Commerce determined that Sun was an 
affiliate. 

Commerce issued both supplemental questionnaires after the dead- 
line for Ta Chen to submit unsolicited factual information. Jd. Com- 
merce failed, in either questionnaire, specifically to request Sun’s sales 
data. In fact, the CIT stated that Commerce “appears to have tried to 
avoid giving Ta Chen a belated chance to amend.” Jd. Because Com- 
merce failed to notify Ta Chen that the agency considered Sun an affili- 
ate, the CIT reversed Commerce’s imposition of adverse facts and 
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remanded the matter to give Ta Chen “an opportunity to remedy or ex- 
plain the deficiency” pursuant to 19 U.S.C. § 1677m(d). Ta Chen I at 
*12-14 (stating that “Commerce has an obligation to make the ques- 
tions affected by affiliation issues clear, in light of its own recognition 
that affiliation is a complex concept”). 

Thus, Commerce did not make clear to Ta Chen from the outset of the 
third administrative review that it considered Sun an affiliate, or evena 
potential affiliate, under the new statutory and regulatory definition. 
Although I agree with the panel majority and the CIT that substantial 
evidence supports Commerce’s determination that Sun and Ta Chen 
were affiliated within the meaning of § 1677(33)(G) for the early part of 
the third review period, I do not agree that any statutory or regulatory 
authority authorizes the imposition of an adverse inference against Ta 
Chen for Ta Chen’s failure to predict that Commerce would reach this 
determination. See Ta Chen I at *14 (“In this case Ta Chen had a good 
basis to argue that it did not control Sun and it made that argument to 
Commerce.”). For the first seven months of the third review period, 
from December 1994 to July 1995, a former minority shareholder of Ta 
Chen, Frank McClane, owned Sun. During this time, Ta Chen had cus- 
tody of Sun’s signature stamp, and access to its accounts receivable and 
payable, inventory, and pricing information. Ta Chen also participated 
in negotiations of Sun’s sales of steel pipe during this time. From this, a 
reasonable fact-finder could infer that Ta Chen exercised influence suf- 
ficient to constitute “control” over Sun’s US. pricing. 

Had Commerce requested Sun’s sales data from Ta Chen during this 
period of affiliation, Ta Chen would have had to produce it or suffer the 
imposition of an adverse inference. It is unreasonable, however, to as- 
sume that if an affiliation exists at one time, it necessarily continues in- 
definitely. Cf AK Steel Corp. v. United States, 192 F3d 1367, 1376 (Fed. 
Cir. 1999) (reversing imposition of countervailing duties because al- 
though Korean government exercised the requisite control to benefit its 
steel industry at one time, “Commerce has not pointed to evidence from 
which it is reasonable to infer that the government’s control continued 
into the period of investigation”). In this case, the affiliation ended. It 
ended before Commerce ever requested Sun’s resale data from Ta Chen. 

On July 3, 1995, with almost six months remaining in the third period 
of review, McClane sold a controlling interest in Sun to a foreign corpo- 
ration, Picol International (“Picol”). Ta Chen IJ at *1. Commerce did not 
publish a notice of initiation for review in this case until February 1, 
1996, almost seven months after Sun was sold and its affiliation with Ta 
Chen was severed. See Ta Chen I at *12. After Commerce issued the ini- 
tial questionnaire and the two supplemental questionnaires described 
above—none of which specifically requested Sun’s sales information de- 
spite the new but potentially inapplicable statutory definition of affili- 
ates—Commerce issued preliminary results for the third review period 
in which it determined that Sun and Ta Chen were affiliated. Commerce 
then determined that Ta Chen had failed to act to the best of its ability to 
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provide information on Sun’s U.S. sales, and imposed the highest dump- 
ing margin from facts otherwise available for those sales. 

Ta Chen appealed. On appeal, the CIT affirmed the finding of affili- 
ation. Ta Chen I at *11 (“The court finds that Commerce’s determina- 
tion that Ta Chen controlled Sun is supported by substantial 
evidence.”). The court remanded, however, because it found that Com- 
merce erred in imposing adverse facts without providing adequate no- 
tice that Commerce would classify Ta Chen’s sales to Sun as 
constructive export price sales. Jd. at 12. According to the court, Com- 
merce failed to satisfy its “statutory obligation to provide respondents 
with a chance to remedy deficient submissions,” id. (citing 19 U.S.C. 
§ 1677m(d) (1994)), because Commerce never specifically requested 
Sun’s resale data, and, by the time Ta Chen learned that Commerce 
would classify Ta Chen and Sun as affiliates, the time to submit unsolic- 
ited information had passed, id. The court explained that: 


[I]f a respondent reasonably believes it is not affiliated with its re- 
seller * * * then it has a reason not to submit information on the 
subject reseller’s U.S. sales until Commerce tells the respondent 
that it wants the information on the particular reseller or until 
Commerce’s questions are clear enough that the respondent knows 
what it should submit. In this situation where a new statute was not 
fully explained and Commerce suspected that it would make a find- 
ing of affiliation between the importer and the US. reseller, it 
should have placed the respondent on notice, specifically requested 
information on that reseller’s U.S. sales, and requested any other 
information necessary to the [constructive export price] calcula- 
tion. If Commerce wishes to place the full burden of error of an affil- 
iation assessment on the respondent, at a minimum it must make 
that clear, otherwise this is simply another instance of error which 
respondents must have an opportunity to correct under 19 U.S.C. 
§ 1677m(d). 


Id. at *14. 

On remand, Commerce specifically requested Sun’s resale data for 
the first time. This request occurred on November 9, 1999, more than 
four years after the former minority shareholder in Ta Chen had sold 
Sun to Picol. Ta Chen forwarded Commerce’s request for Sun’s sales 
data to Picol, but Picol declined to provide Sun’s sales data. In a letter 
dated November 25, 1999, Picol’s attorney stated that “Sun was closed 
on September 30, 1998” and no longer conducted business in the United 
States. The letter stated that because answering Commerce requests is 
burdensome and costly, his client would not cooperate with Commerce’s 
inquiry. Ta Chen requested that Picol reconsider answering Com- 
merce’s request, and submitted a response to Commerce explaining that 
Sun had undergone a subsequent buyout after McClane sold it in 1995 
and requesting an extension “in the hope that we hear back a more posi- 
tive response from Sun.” Commerce granted Ta Chen two extensions of 
time. On December 8, 1999, the day after Commerce granted the second 
extension, Ta Chen forwarded Commerce a second letter from Picol’s at- 
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torney. That letter states: “My client advises me today that he will not 
respond to the [Commerce] questionnaire for the same reason as I indi- 
cated to you in my prior letter dated November 25, 1999.” At that point, 
Ta Chen informed Commerce that “further pressing on this matter ap- 
pears to be futile.” 

Commerce concluded that Ta Chen had failed to comply to the best of 
its ability in providing the requested Sun sales data because Ta Chen 
failed to provide the data itself. Commerce did not inform Ta Chen of any 
insufficiency in the efforts Ta Chen made to comply with the request af- 
ter receiving it. Rather, Commerce concluded that Ta Chen should have 
“taken steps to obtain and preserve the relevant records” before Com- 
merce requested them. Certain Welded Stainless Steel Pipe from Taiwan, 
Final Results of Redetermination Pursuant to Court Remand, No. 
97-08-01344, slip op. 99-117 at 4 (Dep’t Commerce Feb. 25, 2000) (“Re- 
mand Results”). Commerce concluded that Ta Chen should have taken 
these affirmative steps in anticipation of a potential future request be- 
cause “Ta Chen had notice that its relationship with Sun in particular, 
raised a question with the Department as to affiliation at least as early 
as October 1996.” Id. at 9. 

Commerce’s determination was contrary to law. By October 
1996—the date on which the agency reasoned that Ta Chen had notice 
that it should preserve Sun’s sales information—Sun had already been 
sold to Picol. The record is devoid of evidence to support an inference 
that Sun and Ta Chen were affiliated after that sale. Nor does it contain 
evidence suggesting that Ta Chen had any access to Sun’s resale data in 
October 1996, or in November 1999 when Commerce first specifically 
requested it. Nevertheless, on remand, Commerce imposed adverse 
facts against Ta Chen in calculating the applicable dumping margin. 

Ta Chen appealed to the CIT for the second time. This time, the court 
affirmed Commerce’s determination in its entirety. See generally Ta 
Chen II. In the prior appeal, the CIT held that Commerce acted contrary 
to law by failing to notify Ta Chen that it was accountable for producing 
Sun’s resale data. This time, however, the court held that Ta Chen could 
be held accountable for failing to produce the data because “[a]s early as 
July 1994, Ta Chen knew its relationship with Sun was at issue because 
the petitioners had called it to the Department’s attention in the first 
administrative review.” Ta Chen II at *8. Therefore, the CIT affirmed 
Commerce’s determination that Ta Chen failed to act to the best of its 
ability in responding to Commerce’s information request, not because 
of any insufficiency in Ta Chen’s response to the request once it issued, 
but because “in order to comply to the best of its ability, Ta Chen should 
have preserved Sun’s information in the event that its sales were classi- 
fied as [constructive export price sales].” Jd. (emphasis added). 

The CIT reached this conclusion despite a complete lack of evidence 
suggesting that Ta Chen ever possessed that information to begin with. 
Commerce appears to have recognized this; it held that Ta Chen’s ef- 
forts were deficient because Ta Chen failed to “obtain and preserve” 
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Sun’s sales data. Remand Results at 4 (emphasis added). Thus, the CIT 
affirmed Commerce’s determination only by diverging from the crucial 
facts as Commerce found them, in violation of SEC v. Chenery Corp. , 332 
US. 194, 196 (1947). 

Next, despite concluding in the previous appeal that Commerce erred 
in failing to follow its statutory mandate to provide Ta Chen with the 
chance to remedy deficiencies in its response, this time the CIT deter- 
mined that Commerce was under no obligation to afford Ta Chen a 
chance to remedy the deficiency. Ta Chen II at *5. The court held that 
Commerce need not provide Ta Chen with the chance to remedy the de- 
ficiency in its response. This is so, it concluded, because § 1677m(d) is 
inapplicable in remand proceedings “where time is of the essence,” and 
because the chance to remedy errors would have made no difference; 
part of Ta Chen’s deficiency was that it “could have done more to pre- 
serve the information on Sun’s US. sales when it clearly had control of 
the information.” Id. 

The CIT erred in affirming Commerce’s determination, as does the 
panel majority. Commerce’s imposition of adverse facts was contrary to 
law. The CIT reached a contrary conclusion by impermissibly reading 
the applicable statutes. It issued a decision that contravenes both the 
law and the reasoning by which the court was guided in Ta Chen I. Con- 
sequently, on appeal, this court should have reversed and remanded. 
But rather than analyzing the pertinent statutory language to deter- 
mine whether Commerce acted within the bounds of its statutory au- 
thority” which it did not the panel majority skips the technicalities of 
statutory interpretation, and affirms on the basis that “it is reasonable 
in this case for Commerce to expect Ta Chen to preserve its records in 
the event that Commerce itself would request them. * * *” Ante at 10. 
Grave error infects this determination at every turn. 

The majority begins by noting that Commerce imposed adverse facts 
against Ta Chen because “Ta Chen was affiliated with Sun during the 
period of review and then subsequently failed to act to the best of its abili- 
ty to provide information on Sun’s U.S. sales.” Ante at 9 (emphasis add- 
ed). But as we shall see, the record contains no evidence of any failure on 
the part of Ta Chen subsequent to the period of review. It certainly con- 
tains no evidence of any failure on the part of Ta Chen subsequent to 
Commerce’s request for Sun’s resale data. To the contrary, the major- 
ity’s conclusion necessarily rests on the assumption that Ta Chen 
should have obtained and preserved Sun’s resale data before Sun was 
sold. The sale to Picol occurred on July 3, 1995, six months before the 
end of the period of review, more than one year before Commerce deter- 
mined that Ta Chen was on notice that it might request Sun’s resale 
data, and more than four years before any evidence of record reflects a 
specific request by Commerce for this data. There is no statutory basis 
for imposing on Ta Chen a duty to obtain and preserve records prior toa 
request for information by Commerce. 
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Next, the majority determines that “Ta Chen bore the burden of 
creating an accurate record.” Ante at 9. In support of this proposition, 
the majority cites Zenith Electronics Corp. v. United States, 988 F.2d 
1573, 1583 (Fed. Cir. 1993), in which this court stated that the burden of 
production rests on “the party in possession of the necessary informa- 
tion.” (Emphasis added.). But no evidence of record demonstrates that 
Ta Chen ever possessed Sun’s U.S. resale data. Although Ta Chen could 
have been held accountable for obtaining that information from Sun 
during the period of affiliation, it is that period and that period alone 
during which the notion of constructive possession could reasonably ap- 
ply. The law simply does not require companies to succeed in obtaining 
information from non-affiliates, over which, by statutory definition, 
they lack control. For non-affiliates, exporters’ best efforts may fall 
short of obtaining cooperation. 

Commerce therefore erred in concluding that “the requested data re- 
lates to a period when Ta Chen and Sun were readily sharing the subject 
information. * * * In this situation, it is reasonable to expect Ta Chen to 
work with Sun’s new owners to obtain the new information.” Remand 
Results, at 11. To the contrary, although the evidence of affiliation is suf- 
ficient to demonstrate that Ta Chen could have obtained Sun’s sales re- 
cords during at least part of the third review period, the record is devoid 
of evidence suggesting that Ta Chen actually did so. Unless Commerce 
can demonstrate that Ta Chen was affiliated with Sun after Commerce 
requested Sun’s sales information, then Commerce is free to expect Ta 
Chen to attempt to obtain the information from Sun’s new owners, but 
Commerce is not free to impose adverse facts against Ta Chen if Sun’s 
new owners refuse to cooperate. Rather, Commerce must identify any 
deficiencies in Ta Chen’s efforts to persuade Sun to cooperate. The 
agency must also afford Ta Chen the chance to remedy such deficiencies 
before it may impose adverse facts available. 

Finally, despite noting that “a respondent to a Commerce inquiry only 
has an obligation to produce data requested by Commerce,” ante at 10 
(citing § 1677e(b)), the panel majority concludes that “it is reasonable in 
this case for Commerce to expect Ta Chen to preserve its records in the 
event that Commerce itself would request them, which it actually did in 
October 1996,” id. (emphasis added). But it is Sun’s records, not Ta 
Chen’s, that Ta Chen is being faulted for not producing. I disagree that it 
is reasonable for Commerce to expect Ta Chen to obtain and preserve 
Sun’s records. For six months during 1995 Ta Chen and Sun arguably 
met a newly adopted statutory definition of affiliation. Commerce did 
not clarify its interpretation of this admittedly complex statutory provi- 
sion until issuing final rules in 1997. Although the petitioners had al- 
leged that Ta Chen and Sun were affiliated during earlier review 
periods, Commerce failed to question Ta Chen about the potential affili- 
ation. In fact, in the second supplemental questionnaire issued by Com- 
merce two weeks before it initially determined that Sun’s resale price 
would constitute Ta Chen’s constructive export price, Commerce in- 
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formed Ta Chen that the agency had not yet determined how it would 
classify Ta Chen’s sales. As between Ta Chen and Commerce, it is rea- 
sonable to place the burden on Commerce to inform Ta Chen that its in- 
terpretation of impending legislation may lead it to request information 
that it had previously not requested. 

Reason does not, it seems to me, support the majority’s decision to af- 
firm Commerce’s imposition of the requirement that Ta Chen actively 
obtain and preserve records in response to a request that Commerce 
might (or might not) someday make. This is particularly so where, in re- 
sponse to the petitioners’ allegations in 1994 and the enactment of the 
URAA, Commerce easily could have made clear that it might consider 
Sun an affiliate, and that Ta Chen should therefore take steps to obtain 
and preserve Sun’s sales data. 

More importantly, even were such an expectation reasonable, there is 
simply no statutory authority allowing Commerce to assume adverse 
facts against an importer for failing to predict what information Com- 
merce might someday request. See FAG Italia, S.p.A., 291 F3d at 
816-19 (holding the absence of a statutory prohibition cannot be a 
source of agency authority and that Commerce lacks authority to con- 
duct two and four-year duty absorption inquiries for transition orders 
due to the absence of statutory authorization). The statute on which 
Commerce relied, § 1677e(b), requires importers to respond to requests 
by Commerce to the best of their abilities. Commerce may impose ad- 
verse facts only where a party fails to “cooperate by not acting to the best 
of its ability to comply with a request for information” from Commerce. 
19 U.S.C. § 1677e(b) (2000) (emphasis added). The statute does not re- 
quire importers to take active measures to acquire or preserve informa- 
tion prior to such a request. Nor does the statute authorize Commerce to 
impose adverse facts based upon the consequences of legitimate busi- 
ness transactions that occur prior to a request. In this case, until Com- 
merce notified Ta Chen that it might deem Sun an affiliate and 
requested that Ta Chen obtain and provide Sun’s sales data, Ta Chen 
had no obligation to obtain and preserve that information. 

Moreover, the rationale for the statute is “to provide respondents 
with an incentive to cooperate.” F.LLI DeCecco Di Filippo Fara S. Marti- 
no S.p.A. v. United States, 216 F3d 1027, 1032 (Fed. Cir. 2000). This pur- 
pose is not served by allowing Commerce to impose adverse facts 
available based on an exporter’s failure to preserve information that has 
become unavailable by the time Commerce requests it. One cannot fail 
to comply with a non-existent request. The existence of § 1677m(d), 
which affords respondents a chance to remedy deficiencies in their re- 
sponses, also confirms the interpretation that the duty to respond with 
best efforts to a request made pursuant to § 1677e(b) arises in response 
to requests by Commerce, not prior to them. 

Finally, Commerce violated § 1677m(d) by failing to notify Ta Chen of 
the nature of the deficiency in its response to the request for Sun’s resale 
data. Although Ta Chen responded to Commerce’s request by informing 
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Commerce of Ta Chen’s attempts to obtain Sun’s records from Picol, 
Commerce concluded that Ta Chen had failed to use its best efforts in 
response to Commerce’s request for Sun’s resale data, and therefore de- 
termined that it would impose adverse facts against Ta Chen without 
promptly informing Ta Chen “ofthe nature of the deficiency,” and with- 
out providing Ta Chen with “an opportunity to remedy or explain the 
deficiency.” 19 U.S.C. § 1677m(d) (2000). 

Contrary to the Court of Internal Trade’s conclusion, nothing in the 
text of § 1677m(d) precludes it from applying in the context of remand 
proceedings. Remand occurs when some aspect of an antidumping de- 
termination by Commerce has been inadequate. It would be strange in- 
deed if Congress had intended to authorize the CIT to remand a 
determination for failure to comply with § 1677m(d), only to have Com- 
merce fail to comply again, but escape the consequences of so doing be- 
cause the failure occurred on remand. Had Congress meant to exclude 
application of § 1677m(d) from remand proceedings, it simply would 
have said so. 

In fact, the panel majority does not even address this aspect of the 
CIT’s determination. I interpret the opinion, therefore, as holding 
§ 1677m(d) inapplicable on the facts of this case, not in remand proceed- 
ings generally. The conclusion that Commerce satisfied the require- 
ments of § 1677m(d) because Ta Chen provided no “response to a 
request” but rather engaged in a “complete failure to respond” is belied 
by the majority’s recognition that Ta Chen responded to Commerce’s re- 
quest by, among other things, informing Commerce that further efforts 
to obtain the information from Picol would be futile. 

The evidence of record indicates that Ta Chen attempted to comply 
with Commerce’s request to provide Sun’s resale data once Commerce 
made that request. Commerce is not authorized to hold Ta Chen ac- 
countable for failing to predict and take affirmative steps to execute that 
request, which came over three years after the alleged affiliation be- 
tween Ta Chen and Sun ended. Commerce is authorized to require Ta 
Chen to respond to the best of its present ability with a request. Com- 
merce lacks authority to deem a response deficient based on the notion 
that Ta Chen should have affirmatively acted to “obtain and preserve” 
another company’s records before Commerce requested them. 

In short, the Court of International Trade got it right in Ta Chen I: 


If Commerce wishes to place the full burden of error of an affiliation 
assessment on the respondent, at a minimum it must make that 
clear, otherwise this is simply another instance of error which re- 
spondents must have an opportunity to correct under 19 U.S.C. 
§ 1677m(d). 


Ta Chen I, at *14. If Commerce wishes to require all importers to take 
active steps to obtain sales records of any U.S. distributors who may lat- 
er be deemed affiliates, it must promulgate a regulation pursuant to 
statutory authority. Having failed to do so, Commerce may not automat- 
ically hold Ta Chen accountable for failing to obtain records of another 
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company with which it was formerly affiliated. It must assess Ta Chen’s 
efforts in light of the relationship in existence once Commerce made its 
request. 

The imposition of adverse facts and the resulting dumping margin 
should be vacated and remanded. On remand, Commerce should be 
instructed to comply with § 1677m(d) by explaining to Ta Chen what 
additional efforts Commerce expects Ta Chen to take to obtain its for- 
mer affiliate’s records. The panel majority’s decision instead to affirm 
gives Commerce carte blanche to require importers to gaze into their 
crystal balls, and to affirmatively obtain records that Commerce may 
never request, or may request years later under a subsequent change in 
the law. Imposing this requirement is both unreasonable and, more im- 
portantly, contrary to law. I therefore respectfully dissent. 
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RADER, Circuit Judge. 


In the context of refunds of the Harbor Maintenance Tax, the United 
States Court of International Trade denied Hohenberg Bros., Co.’s mo- 
tion to amend the court’s consent judgments. Because the Court of In- 
ternational Trade did not abuse its discretion in denying the motion, 
this court affirms. 


I. 

These consolidated cases involve the refund of the Harbor Mainte- 
nance Tax (HMT) to certain exporters. The HMT, enacted as part of the 
Water Resources Development Act of 1986, 26 U.S.C. §§ 4461-4462, is 
an ad valorem tax on shipments of commercial cargo. Several thousand 
exporters challenged the constitutionality of the HMT as applied to ex- 
porters. In a test case, a three-judge panel of the Court of International 
Trade held that the HMT, as applied to exports, violated the Export 
Clause of the United States Constitution. United States Shoe Corp. v. 
United States, 907 F Supp. 408 (Ct. Int’] Trade 1995). On appeal, a five- 
judge panel of this court agreed. United States Shoe Corp. v. United 
States, 114 F.3d 1564 (Fed. Cir. 1997). The Supreme Court affirmed. 
United States v. United States Shoe Corp., 523 U.S. 360 (1998). 

After the Supreme Court affirmed the unconstitutionality of the 
HMT on exports, the Court of International Trade adopted a procedure 
for Customs to provide HMT refunds. In compliance with that proce- 
dure, each claimant executed a consent judgment as prescribed by the 
Court of International Trade. The consent judgment entitled the ex- 
porters to an immediate HMT refund within the two-year statute of lim- 
itations period for suits filed under 28 U.S.C. § 1581(i). 

Concurrently, the Court of International Trade developed a test case 
procedure to resolve the remaining issues surrounding the HMT, in- 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 143 


cluding the award of prejudgment interest. The court selected Interna- 
tional Business Machines Corp. v. United States, No. 94—10-00625, 1998 
WL 325156 (Ct. Int’] Trade), as the test case to determine the eligibility 
of HMT refunds for prejudgment interest. In that case, IBM had filed its 
action under § 1581(i). 

The Court of International Trade entered Hohenberg’s consent judg- 
ment on March 30, 1999. Neither party appealed that judgment. Conse- 
quently, Hohenberg immediately received a refund of its HMT principal 
from Customs. That judgment, as well as the consent judgments execut- 
ed by other exporters, noted the court’s jurisdiction under 28 U.S.C. 
§ 1581(i), consistent with that court’s jurisdictional rulings at the time. 
The judgments also provided for interest on the principal if the appellate 
proceedings in the IBM test case found HMT refunds entitled to inter- 
est. In International Business Machines Corp. v. United States, 201 F.3d 
1367, 1374 (Fed. Cir. 2000) (IBM), this court determined that no statute 
provided an interest award arising out of a judgment under 28 U.S.C. 
§ 1581(i). 

Subsequently, on October 13, 2000, Hohenberg, along with those ex- 
porters who had received immediate HMT refunds under the consent 
judgments and who had initially challenged the HMT through the re- 
fund-request-and-protest process identified in Swisher International, 
Inc. v. United States, 205 F.3d 1358 (Fed. Cir. 2000), filed a motion be- 
fore the Court of International Trade seeking to amend those judg- 
ments. Specifically, Hohenberg sought to amend the March 30, 1999 
consent judgment to invoke the jurisdiction of that court under 28 
U.S.C. § 1581(a) rather than 28 U.S.C. § 1581(i). Further, Hohenberg 
sought an award of post-summons interest under 28 U.S.C. § 2644, the 
interest provision applicable to awards under § 1581(a) jurisdiction. On 
December 28, 2000, the Court of International Trade denied that mo- 
tion. 

On March 21, 2001, Hohenberg renewed its motion to amend the 
March 30, 1999 judgment under Court of International Trade Rules 
(RCIT) 59(e) and 60(b) to acquire jurisdiction in the Court of Interna- 
tional Trade under § 1581(a). Hohenberg additionally sought an award 
of post-summons interest under 28 U.S.C. § 2644, and an award of pre- 
summons interest under 19 U.S.C. § 1505, or in the alternative, under 
the Constitution of the United States. The trial court denied that mo- 
tion on May 10, 2001. The court acknowledged that “[a]s in Swisher, 
[Hohenberg] perfected § 1581(a) protest denial jurisdiction.” Nonethe- 
less, the Court of International Trade held that the judgment was not 
jurisdictionally defective and declined to amend the judgment. In so 
holding, the court reasoned that it had jurisdiction in this matter under 
either § 1581(a) or (i). Hohenberg timely appealed to this court, which 
has exclusive jurisdiction pursuant to 28 U.S.C. § 1295(a)(5). 


1 In Swisher International, Inc. v. United States, 205 F.3d 1358, 1364-65 (Fed. Cir. 2000), the exporter had initially 
challenged the HMT through the refund-request-and-protest process. This court found jurisdiction under 28 U.S.C 
§ 1581(a) for properly protested HMT refund claims 
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On appeal, Hohenberg argues that this court’s decision in Swisher re- 
quires the Court of International Trade to amend the jurisdictional 
statement in the judgment. Hohenberg asserts that because jurisdiction 
of the court was proper under § 1581(a), Hohenberg is entitled to post- 
summons interest on HMT refunds under 28 U.S.C. § 2644. Hohenberg 
further cites JBM as confirming that § 2644 requires an award of inter- 
est in this case. Additionally, Hohenberg contends that because the 
HMT is treated as a customs duty under 26 U.S.C. § 4462(f)(1) for ad- 
ministration and enforcement purposes, Hohenberg is entitled to pre- 
summons interest on HMT refunds pursuant to 19 U.S.C. § 1505. 
Alternatively, Hohenberg argues that the Export Clause mandates pay- 
ment of interest on HMT refunds. Finally, Hohenberg argues that the 
government’s retention of interest on the unconstitutional HMT 
amounts to a Fifth Amendment taking of private property. 


II. 


This court reviews a refusal by the Court of International Trade to 
grant relief on a motion under RCIT 59 or 60 for an abuse of discretion. 
Mass. Bay Transp. Auth. v. United States, 254 F.3d 1367, 1378 (Fed. Cir. 
2001). To constitute an abuse of discretion, the trial court’s decision 
must be clearly unreasonable, arbitrary or fanciful, or based on clearly 
erroneous findings of fact or erroneous conclusions of law. Cybor Corp. v. 
FAS Techs., Inc., 138 F.3d 1448, 1460 (Fed. Cir. 1998) (en banc). This 
court reviews legal determinations by the Court of International Trade 
de novo. Fla. Sugar Mktg. & Terminal Ass’n v. United States, 220 F.3d 
1331, 13833 (Fed. Cir. 2000). 

Courts interpret a consent judgment according to general principles 
of contract law. Diversey Lever, Inc. v. Ecolab, Inc., 191 F.3d 1350, 1352 
(Fed. Cir. 1999); Novamedix, Ltd. v. NDM Acquisition Corp., 166 F.3d 
1177, 1180 (Fed. Cir. 1999). Furthermore, “[t]he scope of a consent de- 
cree is limited to its terms and * * * its meaning should not be strained.” 
Foster v. Hallco Mfg. Co., 947 F2d 469, 481, 20 USPQ2d 1241, 1250 (Fed. 
Cir. 1991) (citing United States v. Armour & Co., 402 U.S. 673, 681 
(1971)). Hence, as in a contract, the terms of the judgment bind its par- 
ties. 

In this case, the Court of International Trade entered on March 30, 
1999, aconsent judgment (Judgment) executed by Hohenberg’s counsel 
and the government’s attorneys. The relevant paragraphs of the judg- 
ment are: 


2. The court has jurisdiction under 28 U.S.C. § 1581(i) (1994). 


* * * * * * aa 


6. Interest shall be paid on the refunded amounts in accordance 
with a schedule set by the court should appellate court proceedings 
in International Business Machines Corp. v. United States, Court 
No. 94-10-00625, finally resolve that interest is owing on HMT 
payments. 


* * * * * * * 
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9. Upon entry of judgment, plaintiff releases, waives, and aban- 
dons all claims against the defendant, its officers, agents, and as- 
signs, arising out of all HMT export payments for the non-severed 
quarters identified in the attached Harbor Maintenance Tax Pay- 
ment Report, including, but not limited to, all claims for costs, at- 
torneys fees, expenses, compensatory damages, and exemplary 
damages. Defendant releases * * *. 


Hence, the judgment states that the Court of International Trade had 
jurisdiction under § 1581(i).2 Judgment 1 2. The judgment also express- 
ly states that interest on the refunded amounts depends on the outcome 
of IBM, the § 1581(i) interest test case. Id. 16. Moreover, under 19 of the 
judgment, Hohenberg waived all future claims. Jd. 1 9. 

In the § 1581(i) interest test case, the Court of International Trade 
entered judgment for IBM and ordered a refund of the principal. 1998 
WL 325156, at *1. The court also adopted its earlier position awarding 
interest under 28 U.S.C. § 2411, a provision for interest on income tax 
overpayments. Jd. On appeal, the Federal Circuit reversed the Court of 
International Trade’s interest award. IBM, 201 F.3d at 1369. In JBM, 
this court held that the United States is liable for interest only in the 
event of a clear statutory waiver of sovereign immunity. Jd. (citing Li- 
brary of Cong. v. Shaw, 478 U.S. 310, 314 (1986)). This court also found 
that neither § 2411, nor any statutory provision of the customs laws, 
provides an express waiver of sovereign immunity sufficient to autho- 
rize interest on HMT refunds. Jd. at 1374. In the present case, because 
the consent judgment unambiguously rests on jurisdiction under 
§ 1581(i) and because interest on the refunded amounts is dependent on 
the outcome of JBM, Hohenberg is not entitled to any interest on its 
HMT refunds. 

Hohenberg now claims that this court’s decision in Swisher requires 
the Court of International Trade to amend the judgment to provide that 
jurisdiction in the court would have been proper under § 1581(a),° 
instead of § 1581(i). In Swisher, this court held that jurisdiction arises 
under § 1581(a) if a taxpayer has exhausted applicable administrative 
remedies, and timely filed suit in the Court of International Trade. 
Swisher, 205 F.3d at 1364-65. Because Hohenberg had initially chal- 
lenged the HMT through the refund-request-and-protest process iden- 
tified in Swisher, Hohenberg seeks to amend its consent judgment to 
assert jurisdiction under § 1581(a). 

In its original complaint, Hohenberg had asserted jurisdictional bases 
under §§ 1581(a) and (i) in the alternative, but ultimately executed the 


298 US.C. § 1581(i) states: 


In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)—(h) of this 
section and subject to the exception set forth in subsection (j) of this section, the Court of International Trade shall 
have exclusive jurisdiction of any civil action commenced against the United States, its agencies, or its officers, 
that arises out of any law of the United States providing for—(1) revenue from imports or tonnage; (2) tariffs, du- 
ties, fees, or other taxes on the importation of merchandise for reasons other than the raising of revenue; (3) em- 
bargoes or other quantitative restrictions on the importation of merchandise for reasons other than the protection 
of the public health or safety; or (4) administration and enforcement with respect to the matters referred to in 
paragraphs (1)—(3) of this subsection and subsections (a)-(h) of this section. 


328 U.S.C. § 1581(a) states: “The Court of International Trade shall have exclusive jurisdiction of any civil action 
commenced to contest the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930.” 
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consent judgment with the § 1581(i) jurisdictional statement. As the 
Court of International Trade noted, Hohenberg could have preserved its 
claim under § 1581(a) by not signing the consent judgment. Instead, Ho- 
henberg chose to rely solely on its rights under § 1581(i) despite ongoing 
litigation as to § 1581(a) in Swisher. By voluntarily entering the consent 
judgment, Hohenberg benefited by receiving immediate refund of its 
HMT payments. Furthermore, Hohenberg did not seek more flexible 
language on the interest provision or on the jurisdiction in the consent 
judgment. Nor did Hohenberg appeal the judgment or the jurisdictional 
basis of the judgment until after this court issued its decision in Swisher. 

As the government argues, all parties executed the judgment to gain 
immediate HMT refunds. By executing the judgment, Hohenberg also 
expressly waived all future claims arising out of its HMT export pay- 
ments against the government. Judgment 1 9. In short, Hohenberg 
chose to receive immediate compensation and took a gamble on the out- 
come of JBM. Because parties to the consent judgment are bound by the 
terms of the judgment, the Court of International Trade did not abuse 
its discretion by holding Hohenberg to its bargain and refusing to 
amend the judgment. 

Hohenberg asserts that because jurisdiction of the Court of Interna- 
tional Trade was proper under § 1581(a), Hohenberg is entitled to post- 
summons interest on HMT refunds pursuant to 28 U.S.C. § 2644. 
Hohenberg further cites JBM as confirming that § 2644 requires an 
award of interest in this case. In JBM, this court cited 28 U.S.C § 2644 as 
a possible basis for an interest award, but concluded that that section 
did not apply in that case because IBM’s action was filed under 1581(i). 
IBM, 201 F3d at 1373. Thus, when read together with Swisher, IBM al- 
lows interest to those who invoked jurisdiction under § 1581(a). As dis- 
cussed above, however, the Court of International Trade did not abuse 
its discretion by refusing to amend the judgment to assert jurisdiction 
under § 1581(a). Hence, Hohenberg is not entitled to post-summons in- 
terest on HMT refunds pursuant to 28 U.S.C. § 2644. 

As to Hohenberg’s alternative arguments that it is entitled to interest 
on HMT refunds under 19 U.S.C. § 1505, the Export Clause, and the 
Takings Clause, this court has recently held in United States Shoe Corp. 
uv. United States, No. 98-1574 (Fed. Cir. July 23, 2002), that neither the 
Constitution nor any statute mandates the payment of interest. Accord- 
ingly, these provisions do not give Hohenberg any entitlement to pre- 
summons interest on HMT refunds. In sum, the Court of International 
Trade did not abuse its discretion in denying Hohenberg’s motion to 
amend the court’s March 30, 1999 consent judgment. 


Costs 


Each party shall bear its own costs. 


AFFIRMED. 
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UNITED STATES, PLAINTIFF v. TJ. MANALO, INC., DEFENDANT 
Court No. 00-07-00372 
[Plaintiff's motion for summary judgment denied. ] 
(Decided September 11, 2002) 


Robert D. McCallum, Jr., Assistant Attorney General; Barbara S. Williams, Assistant 
Director, Commercial Litigation Branch, Civil Division, U.S. Department of Justice; 
Vickie Shaw, Office of the Assistant Chief Counsel, International Trade Litigation, U.S. 
Customs Service, Of Counsel; for Plaintiff. 


OPINION 


Ripeway, Judge: In this action, filed on behalf of the U.S. Customs Ser- 
vice (“Customs”), the Government seeks to recover unpaid customs du- 
ties, fees, and accrued pre-liquidation interest totaling $772,995.55 (as 
well as pre- and post-judgment interest) allegedly owed by Defendant 
T.J. Manalo, Inc. (“TJM”). The Government’s pending motion for sum- 
mary judgment asserts that Customs’ liquidation of an entry and assess- 
ment of duties are final and conclusive where—as here—the importer 
failed to file an action in this Court challenging Customs’ denial of its 
protest. 

Jurisdiction lies under 28 U.S.C. §§ 1582(3) (1988). For the reasons 
set forth below, the Government’s motion is denied. 


I. BACKGROUND 


In the four-year period between February 15, 1990 and February 14, 
1994, TJM made at least 147 entries of merchandise through the port of 
Cincinnati, Ohio—46 entries in 1990-91; 31 entries in 1991-92; 20 en- 


1 While all statutory citations in this opinion are to the 1988 version of the U.S. Code, the pertinent text of the cited 
provisions was the same at all times relevant herein. 
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tries in 1992-93; and 50 entries in 1993-94.2 Complaint 11 8, 15, 22, 29 
and Exhibits referenced therein; Answer 11 8, 15, 22, 29. Each of those 
entries was covered by a continuous customs bond issued to TJM by In- 
tercargo Insurance Company (“Intercargo”),? with a maximum bond 
limit of $100,000.00. Under the terms of that bond, TJM and Intercargo 
are jointly and severally liable for duties, taxes and charges payable on 
entries made under it. Complaint 11 5-6, Exhibit A; Answer 91 5-6. 

Customs timely liquidated each of the 147 entries, assessing addition- 
al duties and fees based on an increase in the appraised value of the mer- 
chandise. Specifically, Customs determined that the importer and the 
foreign manufacturer were related, which affected the transaction val- 
ue, which was the basis on which the merchandise had been appraised. 
See generally HQ 547591 (Apr. 21, 2000); Plaintiff's Statement of Undis- 
puted Facts 15; Memorandum in Support of Plaintiff's Motion for Sum- 
mary Judgment (“Plaintiff's Brief”) at 1-2. Customs forwarded bills to 
TJM and Intercargo for the balance due, but the sum went unpaid. See 
generally Complaint 11 11-13, 18-20, 25-27, 32-34; Answer 11 13, 20, 
27, 34; Plaintiff's Statement of Undisputed Facts 11 7-8. TJM protested 
the liquidations, but they were upheld by Customs in a ruling letter; 
and, on June 19, 2000, the lead protest was denied. See HQ 547591 (Apr. 
21, 2000); Plaintiff's Statement of Undisputed Facts 15; Counsel for De- 
fendant’s Brief in Support of Motion for Leave to Withdraw as Counsel 
(Apr. 12, 2002) (“Motion for Leave to Withdraw”) at 2. 

For some reason, TJM elected not to file an action in this Court chal- 
lenging Customs’ denial of its protests; and, to date, it has paid nothing 
on the balance due. See Plaintiff's Statement of Undisputed Facts 1 8; 


Motion for Leave to Withdraw at 2. In contrast, Intercargo deposited du- 
ties in the amount of $100,000.00 (the limit under its bond), and filed a 
separate action contesting Customs’ liquidation of TJM’s entries.® 
See Complaint, XL Specialty Ins. Co. v. United States, Court No. 
00-12-00544 (CIT filed Dec. 4, 2000). TJM has not sought to become a 
plaintiff, or otherwise participate, in that case. 


II. STANDARD OF REVIEW 


Summary judgment is a favored procedural device “to secure the just, 
speedy and inexpensive determination of every action.” Celotex Corp. v. 
Catrett, 477 U.S. 317, 327 (1986) (quoting Fed. R. Civ. P 1). Under USCIT 


2 Analysis of the records in a related case, XL Specialty Ins. Co. v. United States, Court No. 00-12-00544 (CIT filed 
Dec. 4, 2000), suggests that several entries made during the four-year period may have been omitted (probably inadver 
tently) from the Summons and Complaint in this action. See Letter from Court to Counsel for Plaintiff (Sept. 10, 2002), 
with Enclosure. See also Summons, XL Specialty Ins. Co. v. United States, Court No. 00—-12-00558 (CIT filed Dec. 20, 
2000) (involving seven entries at issue in the case at bar) 

Although it is irrelevant to the motion at bar, it appears that the merchandise at issue was men’s sweaters, which 
TJM generally imported from Hong Kong and sold to retailers such as J.C. Penney, Lazarus, and Bloomingdale’s. See 
HQ 547591 (Apr. 21, 2000) 

3 Intercargo was formerly known as International Cargo and Surety Company, and is now known as XL Specialty 
Insurance Company. 


4«Tyansaction value” is defined as “the price actually paid or payable for merchandise when sold for exportation to 
the United States,” with certain adjustments. 19 U.S.C. § 1401a(b)(1) (1988) 

° Intercargo was originally named as a co-defendant in this action. After Intercargo paid all sums owed by it under 
the bond, the Government filed a consent motion to dismiss Intercargo from the case. That motion was granted. See 


Order (dated Apr. 4, 2001). 
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Rule 56(c), summary judgment is appropriate when “the pleadings, de- 
positions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact” and the moving party “is entitled to * * * judgment asa 
matter of law.” See Celotex Corp., 477 U.S. at 322-23; Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 247-48 (1986). Moreover, where a motion for 
summary judgment is filed and properly supported, an adverse party 
“may not rest upon the mere allegations or denials” of the pleadings to 
defeat it. USCIT Rule 56(h). To the contrary, the opposing party must 
set forth specific facts “by affidavits or as otherwise provided in [Rule 
56]” showing that there is a genuine issue for trial. Jd. Further, all facts 
set forth in the movant’s Statement of Material Facts are deemed ad- 
mitted, unless specifically controverted by an opposing Statement of 
Material Facts filed by the adverse party pursuant to USCIT Rule 56(h). 

However, summary judgment cannot be awarded by default. Thus, a 
nonmovant’s failure to respond to a summary judgment motion in con- 
formity with the requirements of Rule 56 does not automatically entitle 
the moving party to judgment. The rule provides that summary judg- 
ment shall be entered only “if appropriate.” USCIT R. 56(e). According- 
ly, a court has an independent obligation to determine, on the basis of 
the parties’ submissions, whether a movant is entitled to judgment as a 
matter of law.® See, e.g., Precision Specialty Metals, Inc. v. United States, 
24CIT__—,__—« 116 F. Supp. 2d 1350, 1359-60 (2000), appeal dock- 
eted, No. 02-1233 (Fed. Cir. Feb. 27, 2002), modified,25CIT_ _—«i 182 F 
Supp. 2d 1314 (2001). In short, summary judgment may be inappropri- 


ate even where the motion is completely unopposed. Precision Specialty 
Metals, 24 CIT at __, 116 F Supp. 2d at 1359-60. 

This is just such acase. The Government’s motion here is unopposed. 
Indeed, TJM is no longer represented in the action, and appears to be in 
default.” And, as set forth in greater detail below, there is no dispute as to 
any material fact. Nevertheless—based on the Government’s moving 
papers, as well as the Court’s independent review of the file in this mat- 


6 Indeed, “if the party who fails to respond is acting pro se, some courts undertake a ‘duty’ to examine other docu 
ments filed in the case to determine whether a question of fact remains,” rather than simply granting summary judg 
ment based on the face of the motion. 11 Moore’s Federal Practice § 56.10{3){b] (3d ed. 1997) (emphasis added) (citing 
Filipos v. Sidovar, 77 F. Supp. 2d 636, 637-38 (E.D. Pa. 1999) (when pro se plaintiff failed to respond to summary judg- 
ment motion, court sua sponte scrutinized complaint to ascertain whether issue of material fact existed, and indepen- 
dently sought to identify potential legal basis for claim to determine whether defendant entitled to judgment as a mat 
ter of law, noting court’s “duty to construe pro se complaints liberally”)) 

Some courts have read Rule 56(c) to require the trial court to make an independent search of the record for evidence 
of a genuine dispute of material fact even when the nonmovant is not pro se. See 11 Moore’s Federal Practice 
§ 56.10[3][b]; William W. Schwarzer, et al., The Analysis and Decision of Summary Judgment Motions: A Monograph 
on Rule 56 of the Federal Rules of Civil Procedure (Federal Judicial Center 1991) (“FJC Monograph”) 49 n.219, and 
cases cited there. But, as a matter of both practice and policy, requiring trial courts to scour “the depositions, interroga 
tory answers and, and other papers” in case files “would often impose an unmanageable burden.” Jd 


7TJM was initially represented by counsel in this action. However, TJM’s counsel later sought leave to withdraw, 
citing TJM’s failure to communicate with counsel in the preparation of its defense and its failure pay its legal fees. See 
Motion For Leave to Withdraw. That motion was granted, and TJM was accorded additional time to retain substitute 
counsel and to file a response to the Government’s motion for summary judgment. All papers since counsel’s withdraw- 
al have been served on TJM at all last known addresses, and through deposit with the Clerk of the Court addressed to 
TJM’s attention, in accordance with USCIT Rule 5(b). Still, there has been no communication whatsoever from TJM 

Under the circumstances, the Court initially explored the Government’s interest in seeking a default judgment un 
der USCIT Rule 55. However, as the Government correctly noted, a default judgment would be inappropriate in light of 
the relatively advanced stage of this litigation. See Letter from Counsel for Defendant (Aug. 26, 2002) at 3-4 (quoting 
10 Moore’s Federal Practice § 55.10[{2|[b] (default intended for use “at the initial stages of a lawsuit”)) 
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ter and in the related action, XL Specialty Ins. Co.—the conclusion is in- 
escapable that, under the specific circumstances presented here, the 
matter is not ripe for summary judgment. 


III. ANALYSIS 
A. Existence of A Genuine Dispute of Material Fact 

Pursuant to USCIT Rule 56(h), all facts set forth in the Government’s 
Statement of Undisputed Facts are deemed admitted unless properly 
controverted by the opposing party. Here, the Government properly ar- 
gues that—because TJM failed to file any opposition to the Govern- 
ment’s motion for summary judgment—the Government’s statement of 
material facts is deemed admitted. See, e.g., United States v. Continental 
Seafoods, Inc., 11 CIT 768, 773-74, 672 F Supp. 1481, 1486-87 (1987). 

An independent review of the file in this matter confirms that there is 
no genuine dispute as to any material fact. See generally Filipos, 77 F. 
Supp. 2d at 637-38 (where pro se plaintiff failed to respond to motion for 
summary judgment, court scrutinized complaint in search for dispute of 
material fact). Under the Government’s theory of the case, the Govern- 
ment must establish, in essence, (1) that TJM entered the merchandise 
at issue; (2) that Customs liquidated the entries, assessing additional 
duties and fees; and (3) that, although it protested the liquidations, TJM 
never brought an action in this forum challenging Customs’ denial of its 
protests. None of these points is in dispute. 

In its Complaint, the Government alleged that TJM entered the mer- 
chandise at issue. See Complaint 11 8, 9, 15, 16, 22, 23, 29, 30. In its An- 
swer, TJM admitted each of those allegations. See Answer 118, 9, 15, 16, 
22, 23, 29, 30. It is thus undisputed that TJM entered the merchandise 
at issue. 

Similarly, in its Complaint, the Government alleged that Customs liq- 
uidated the relevant entries with an increase. See Complaint 11 10, 17, 
24 and 31. And, although TJM did not outright admit those allegations, 
it denied them only “for lack of knowledge or information sufficient to 
form a belief as to the truth of the matter asserted.” See Answer 11 10, 
17, 24, 31. In other words, TJM did not affirmatively dispute that the 
relevant entries were liquidated with an increase. Even more to the 
point, the Government attached to its Complaint the entry papers for 
the entries at issue here. TJM never challenged the authenticity of those 
papers, which indisputably establish that Customs timely liquidated the 
entries with an increase.® 

Finally, a review of the files of the U.S. Court of International Trade 
reveals that TJM has never commenced an action contesting challeng- 
ing Customs’ denial of its protests in this matter. See generally Grimes v. 
Pinn Bros. Constr. Co., No. C-01-2787, 2002 U.S. Dist. LEXIS 3631, at 
*4-5 (N.D. Cal. Feb. 26, 2002) (“It is proper for a court to take judicial 
notice of the contents in court files in other lawsuits.”) (citing Mullis v. 


8 Moreover, in its Answer, TJM asserted as an affirmative defense that Customs’ liquidation of the entries was con- 
trary to law. See Answer 4 36. In effect, that claim constitutes an admission that Customs liquidated the merchandise 
against TJM’s interests. 
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United States Bank. Ct., 828 F2d 1385, 1388, n.9 (9th Cir. 1987), cert. 
denied, 486 U.S. 1040 (1988)). 

In short, based not only on TJM’s failure to controvert the allegations 
in the Government’s Statement of Undisputed Facts, but also on an in- 
dependent review of the file in this action, it appears that—as the Gov- 
ernment contends—there is no dispute as to any material fact in this 
matter. 


B. Entitlement to Judgment As A Matter of Law 


The Government’s motion also argues that it is entitled to judgment 
as a matter of law. See generally Plaintiff's Brief at 4-6. In support of 
that claim, the Government points to 19 U.S.C. § 1514(a), which pro- 
vides (with limited exceptions, not relevant here)® that a liquidation is 
final upon all persons unless protested, and a civil action contesting de- 
nial of the protest is commenced in the U.S. Court of International 
Trade: 


[DJecisions of [Customs], including the legality of all orders and 
findings entering into the same, as to— 
* * * * * * * 


(2) the classification and rate and amount of duties chargeable; 
(3) all charges or exactions of whatever character within the juris- 
diction of the Secretary of the Treasury; 


* * * * * * * 


(5) the liquidation or reliquidation of an entry * * * 
shall be final and conclusive upon all persons * * * unless a protest 


is filed in accordance with this section, or unless a civil action con- 
testing the denial of a protest, in whole or in part, is commenced in 
the United States Court of International Trade * * *. 

19 U.S.C. § 1514(a) (1988) (emphasis added). 

To commence an action in this Court, a party must file an action with- 
in 180 days after the date of mailing of notice of denial of a protest. 28 
U.S.C. § 2636(a)(1) (1988). In addition, a party must pay “all liquidated 
duties, charges, or exactions * * * at the time the action is commenced 
** *” 28 U.S.C. § 2637(a) (1988). See Nature’s Farm Prods., Inc. v. 
United States, 819 F.2d 1127, 1128 (Fed. Cir. 1987); see also H.R. Rep. 
No. 96-1235 at 57 (1980), reprinted in 1980 U.S.C.C.A.N. 3729, 3769 
(“prior to the institution of a suit [under 28 U.S.C. § 1582(3)] contesting 
the denial of a protest * * *, all liquidated duties, charges or exactions 
must have been paid.”) (emphasis added). 

Here, it is undisputed that TJM has never filed an action in this Court 
challenging the denial of its protests. Nor has TJM ever paid any of the 
sum due. The Government’s motion contends that Customs’ liquidation 
of the entries at issue is therefore final and conclusive as to TJM, and 
that TJM is liable for the increased duties, fees and interest. See Plain- 
tiff’s Brief at 4. 


9 Under 19 US.C. § 1514(a)(5), virtually all liquidations—even those contrary to law—are final unless properly chal 
lenged in this Court. The only exceptions are “deemed liquidations.” See United States v. Cherry Hill Textiles, Inc., 112 
F.3d 1550 (Fed. Cir. 1997). 
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According to the papers filed in this action, TJM contemplated two af- 
firmative defenses to the Government’s allegations. 

TJM’s first affirmative defense is that the Government’s claims are 
barred by the statute of limitations. See Answer 1 35. However, as the 
Government correctly notes, it is well-settled law that there is no stat- 
ute of limitations in an action of this nature. See Letter from Counsel for 
Plaintiff (Aug. 26, 2002) at 3. See generally United States v. Ataka Am., 
Inc., 17 CIT 598, 600, 826 F Supp. 495, 497 (1993) (“[t]he general rule is 
that the United States is exempt from statutes of limitations unless 
Congress has expressly provided otherwise.”) (citing United States v. 
City of Palm Beach Gardens, 635 F.2d 337, 339 (5th Cir. 1981), citing 
Guaranty Trust Co. v. United States, 304 U.S. 126, 132-33 (1938)). 

As its second defense, TJM has contended that Customs’ liquidation 
of the entries at issue was “contrary to law.” See Answer 1 36. But, in its 
motion for summary judgment, the Government emphasizes that—as 
discussed above—if TJM wished to contest the validity of the liquida- 
tions, it was obligated to timely commence an action in this Court and to 
pay “all [outstanding] liquidated duties, charges, or exactions.” See 
Plaintiff's Brief at 4; 19 U.S.C. § 1514(a) (1988); 28 U.S.C. §§ 2636, 2637 
(1988). In essence, the Government argues that TJM cannot use this 
case to collaterally attack the validity of Customs’ actions—that is, that, 
having failed to wield the “sword” by availing itself of the opportunity to 
affirmatively assert its claims by initiating an action in this Court, TJM 
is precluded from raising the same arguments as a “shield” in the Gov- 
ernment’s collection action. 

On the strength of its case-in-chief and its responses to TJM’s affir- 
mative defenses, the Government’s motion contends that it is entitled to 
judgment as a matter of law. However, given the facts and circumstances 
of this case, that is a troubling proposition. 

As discussed above, TJM’s surety is challenging in a related case the 
validity of Customs’ liquidation of virtually all (if not all) of the entries 
at issue here. Indeed, it appears that the grounds raised by the surety 
are the same as those asserted by TJM in its protests. Compare HQ 
547591 (Apr. 21, 2000) and Complaint, XL Specialty Ins. Co. If the sure- 
ty were later to prevail in the related case, any judgment entered at this 
time in this action would effectively constitute a “windfall” for the Gov- 
ernment. 

The Government now acknowledges that these are uncharted waters. 
See Audiotape: Teleconference of Court with Counsel for Plaintiff (Sept. 
9, 2002) (“9/9/02 Audiotape”). Although the postulated scenario would 
not be a case of inconsistent decisions per se (because the grounds as- 
serted by the Government here do not go to the validity of the liquida- 
tions), and although the Government’s legal arguments appear (at least 
as a general proposition) to be unexceptionable, it would nevertheless be 
premature—and arguably unseemly—to give the Court’s imprimatur to 
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the Government’s efforts to collect additional duties and fees for liqui- 
dations that may yet be determined to have been unlawful.!° 

In sum, while it appears that there is no dispute as to any material 
fact, it is less clear whether the Government is “entitled to * * * judg- 
ment as a matter of law.” USCIT R. 56(c). In any event, even where a 
movant has met its burden, a court retains the discretion to deny sum- 
mary judgment—notwithstanding the seemingly mandatory language 
of Rule 56(c), which states that the court “shall” grant summary judg- 
ment “forthwith” if there are no genuine disputes of material fact and 
the movant is entitled to judgment as a matter of law. Rule 56 is thus “far 
less mandatory” than the language of the rule would indicate. 11 
Moore’s Federal Practice § 56.32[6]. 

“There is long-established doctrine holding that a court may deny 
summary judgment if it believes further pretrial activity or trial adju- 
dication will sharpen the facts and law at issue and lead to a more accu- 
rate or just decision, or where further development of the facts may 
enhance the court’s legal analysis.” Id. See also id. n. 18 (citing cases). 
See also FJC Monograph at 49, and cases cited there (noting that, in An- 
derson v. Liberty Lobby, Inc., 477 U.S. at 255, the Supreme Court “recog- 
nized that there may be cases where there is no manifest material 
factual dispute but the trial judge nevertheless ‘believe[s] that the bet- 
ter course would be to proceed to a full trial’”). 

In this case, it is beyond cavil that the better course is to defer judg- 
ment pending a final disposition in the related case, XL Specialty Ins. 
Co.—particularly since the defendant in this case is absent. In light of 
the identity of interests between the defendant in this case and the 
plaintiff in the other case, the prosecution of that case conceivably may 
enure to the benefit of the defendant here. The outcome of that case may 
enlighten and inform the actions of the Court and the Government in 
this case as well. Moreover, the passage of time will not prejudice the 
Government. Ifthe Government prevails in the other case, it will be free 
to renew its motion here, and there will be no pall hanging over it. If, on 
the other hand, the surety prevails, the Government can reevaluate its 
position and decide, for example, whether it wishes to abandon this ac- 
tion or to renew its motion. Even the Government now appears to con- 
cede that summary judgment would be inappropriate at this time, and 
that this action should be stayed pending the outcome of XL Specialty 
Ins. Co. See 9/9/02 Audiotape. 


IV. CONCLUSION 


For the reasons discussed above, the Government’s unopposed mo- 
tion for summary judgment is denied as premature. A separate order 
will enter accordingly. 


10 As counsel for the Government recently noted, if the surety prevails in the related case, Customs will reliquidate 
the entries at issue there—which include all (or virtually all) of the entries at issue here. Summary judgment in favor of 
the Government in this case thus would leave the Government in a position to collect on entries that were reliquidated 
As counsel for the Government put it, the Government would then be “pursuing an action on liquidations that doesn’t 
|sic] exist anymore.” 9/9/02 Audiotape. Counsel advised that she has found no precedent on point. Jd 
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OPINION 
I. INTRODUCTION 


BARZILAY, Judge: Plaintiffs, Allegheny Ludlum Corp., AK Steel Corp., 
Butler Armco Independent Union, J & L Specialty Steel, Inc., North 
American Stainless, United Steelworkers of America, AFL-CIO/CLC, 
and Zanesville Armco Independent Organization (“the domestic indus- 
try”), contest the final results in Stainless Steel Plate in Coils From Tai- 
wan: Final Rescission of Antidumping Duty Administrative Review, 66 
Fed. Reg. 18,610 (Apr. 10, 2001) (“Final Rescission”), by the U.S. De- 
partment of Commerce (the “Department,” “Commerce” or “Govern- 
ment”). The domestic industry asks the court to remand the 
Department’s final determination with instructions to complete the 
first administrative review of Respondent Ta Chen’s sales of stainless 
steel plate in coils (“SSPC”) from Taiwan. For reasons outlined below, 
the court denies Plaintiffs’ motion. 


II. BACKGROUND 


For the purposes of its review, the Department investigated imports of 
SSPC produced by Yieh United Steel Corporation (“YUSCO”), exported 
from Taiwan, and sold in the United States by Ta Chen Stainless Pipe 
Co., Ltd., and its wholly owned US. subsidiary, Ta Chen International 
Corp. (“Ta Chen”). 

In the initial investigation, covering January 1, 1997 through Decem- 
ber 31, 1997, the Department had to determine whether a “substantial 
portion of Ta Chen’s U.S. sales were below acquisition costs by compar- 
ing the total value of stainless steel plate sold below acquisition cost to 
the total value of all stainless steel plate sales made by Ta Chen during 
the period of investigation (“POI”).” Notice of Final Determination of 
Sales at Less Than Fair Market Value: Stainless Steel Plate Coils from 
Taiwan, 64 Fed. Reg. 15,493 (March 31, 1999). The Department found 
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that Ta Chen was selling YUSCO’s merchandise at prices below its ac- 
quisition costs, and thus was engaging in middleman dumping. To re- 
flect this middleman dumping, the Department calculated a cash 
deposit rate of 10.20 percent on sales produced by YUSCO and sold to 
the United States through Ta Chen. The Department determined a rate 
of 8.02 percent for YUSCO alone. 

On July 7, 2000, the Department published a notice of initiation of an- 
tidumping duty administrative review of sales by YUSCO and Ta Chen 
for the period of November 4, 1998 through April 30, 2000. Initiation of 
Antidumping Duty and Countervailing Duty Administrative Reviews 
and Requests for Revocations in Part, 65 Fed. Reg. 41,942 (July 7, 2000). 
On July 10, 2000, the Department issued a questionnaire to YUSCO and 
Ta Chen. On July 19, 2000, YUSCO withdrew its request for review and 
requested that the Department rescind the review. YUSCO claimed that 
none of its subject merchandise entered the United States during the pe- 
riod of review (“POR”), and therefore, the review was inappropriate. On 
August 16, 2000, Petitioners filed comments opposing YUSCO’s request 
for rescission, and alleged that Ta Chen’s US. affiliate, Ta Chen Inter- 
national (CA) Corp. (TCI), sold YUSCO’s merchandise during the peri- 
od of review and additionally had unsold inventory. On July 31, 2000, Ta 
Chen stated that it did not make any U.S. sales, shipments, or entries of 
subject merchandise during the POR, and requested not to answer the 
Department’s questionnaire. On August 1, 2000, the Department asked 
Ta Chen supplemental questions concerning POR shipments of mer- 
chandise falling under a particular Harmonized Tariff Schedule 
(“HTS”) number. Ta Chen responded that these were cut-to-length 
stainless steel plate and not subject merchandise. On August 24, 2000, 
the Department denied Ta Chen’s request to not answer the supplemen- 
tal questions and issued them. Ta Chen responded on August 31, 2000 
and September 5, 2000, and stated that of Ta Chen’s sales during the 
POR, all merchandise entered before the POR. Ta Chen also stated that 
while YUSCO sold subject merchandise to TCI during the POR, this 
merchandise entered the United States and was resold after the POR. 

On September 12, 2000, petitioners submitted comments and argued 
that the Department should review TCI’s resales of YUSCO’s merchan- 
dise as constructed export price (“CEP”) sales. On September 19, 2000, 
the Department, at the domestic industry’s request, conducted an in- 
spection of Customs documentation at the U.S. Customs Service (“Cus- 
toms”) in Long Beach, California. A review of a random sampling of 
entries during the POR revealed that none of the entries were of subject 
merchandise, because they were entered prior to suspension of liquida- 
tion. See Memo to the File from Carrie Blozy and Juanita H. Chen (Octo- 
ber 19, 2000). Later, on September 26, 2000, the Department informed 
Ta Chen of its review of TCI’s sales, and asked that Ta Chen submit its 
response by October 10, 2000. Ta Chen failed to answer. On October 24, 
2000, the Department informed petitioners that as a result of its inspec- 
tion and further inquiry by Customs, the Department was questioning 
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whether to continue its administrative review. See Memo to the File 
Juanita H. Chen through Edward Yang (October 25, 2000). 

On December 4, 2000, the Department published a notice of prelimi- 
nary rescission of its review as a result of the absence of entries into the 
United States of subject merchandise during the period of review. Pre- 
liminary Rescission of Antidumping Duty Administrative Review: 
Stainless Steel Plate in Coils From Taiwan, 65 Fed. Reg. 75,760. On 
April 10, 2001, the Department published its notice of final rescission of 
antidumping duty administrative review. Stainless Steel Plate in Coils 
From Taiwan: Final Rescission of Antidumping Duty Administrative 
Review, 66 Fed. Reg. 18,610. 

On December 7, 2001, Plaintiffs filed their Memorandum in Support 
of Rule 56.2 Motion for Judgment upon the Agency Record. They seek a 
remand to Commerce for the purpose of continuing the review and with- 
drawing the rescission. 


III. STANDARD OF REVIEW 


This court will sustain the Department’s antidumping duty deter- 
mination unless it is “unsupported by substantial evidence on the 
record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1999); Fujian Machinery and Equipment Import & 
Export Corporation v. United States, 25 CIT ,___, 178 F Supp. 2d 
1305, 1310 (2001). “Substantial evidence is something more than a 
‘mere scintilla,’ and must be enough reasonably to support a conclu- 
sion.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 405, 
636 F. Supp. 961, 966 (1986) (citations omitted), aff'd, 810 F2d 1137 
(1987). 

Additionally, “agency interpretations of statutes which they are 
charged with administering shall be sustained if permissible, unless 
Congress has directly spoken to the precise question at issue.” Rhone 
Poulenc, Inc. v. United States, 899 F.2d 1185, 1190 n.9 (Fed. Cir. 1990) 
(citing Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837, 842-45, (1984)). 


IV. DISCUSSION 

Plaintiffs contend that Commerce’s decision to rescind the adminis- 
trative review for Ta Chen is not supported by substantial evidence and 
not in accordance with law. Plaintiffs argue that the “Department erred 
by rescinding the administrative review contrary to its own general 
policy and that, in any event, the Department’s policy underlying the 
rescission is unlawful under the statute.” Pls.’ Mem. in Supp. of Rule 
56.2 Mot. for J. upon the Agency Record (“Pls.’ Br.”) at 1. 


A. Commerce did not improperly depart from a general policy of placing 
the burden on the Respondent to link U.S. sales made during the 
first period of review to pre-suspension entries. 

Plaintiffs object to the Department’s rescinding the review of Ta 

Chen, without forcing Ta Chen to complete the process of answering the 

questionnaire that Commerce had sent them. Plaintiffs point to a “gen- 
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eral policy” that places “on the respondent the burden of linking US. 
sales made during the first POR to pre-suspension entries.” Pls.’ Br. at 
7. In this case, Commerce, at the request of the Plaintiffs, conducted its 
own investigation to link the sales during the POR to entries prior to the 
POR. Plaintiffs contend that despite Commerce’s access to information 
that supported Ta Chen’s claim, Commerce should have insisted that Ta 
Chen provide redundant information to verify the link. 

Defendant does not contest Plaintiffs’ view that it has a general prac- 
tice of placing the burden on “parties to demonstrate the link between 
sales during the period of review and entries made prior to the period.” 
Def.’s Br. at 17. Initially, Commerce did request that Ta Chen demon- 
strate that the sales were linked to pre-POR entries. However, in the in- 
terim, it discovered through its own investigation evidence of the link. 
Neither party disputes that such investigatory power is within Com- 
merce’s authority. Neither the statute at issue nor the regulations pro- 
mulgated by Commerce require the Department to request information 
from parties to prove what it already has substantial evidence to sup- 
port. 

The statute, 19 U.S.C. § 1675(2)(A), requires “the administering 
authority” to “determine the normal value and export price (or 
constructed export price) of each entry of the subject merchandise and 
the dumping margin for each such entry.” The statute does not place 
specific burdens on the parties, but leaves to Commerce to develop a 
methodology to “determine” if dumping took place. Commerce’s meth- 
odology is outlined in the regulations enacted to implement the statute. 
See 19 C.ER. 351.213(d) (2002). The regulations allow the Secretary to 
“rescind an administrative review, in whole or only with respect to a par- 
ticular exporter or producer, if the Secretary concludes that, during the 
period covered by the review, there were no entries, exports or sales of 
the subject merchandise, as the case may be.” 19 C.FR. 351.213(d)(3). 

In the absence of a statutory or regulatory restriction on Commerce to 
rely on information it discovered through self-initiated investigation, 
the Department is bound only by previous past practice. The govern- 
ment does not dispute that it is generally Commerce’s practice to place 
the burden on foreign respondents to link sales to entries made prior to 
the review. See Def.’s Br. at 17. The government does not dispute that 
agencies must adhere to their prior practices or provide an explanation 
for a departure. Jd. However, the government points out it asked Ta 
Chen for the relevant information, and after that request, and before Ta 
Chen fully responded, Commerce, at the urging of the Plaintiffs, discov- 
ered that the sales in question were linked to entries outside the POR. 
Commerce therefore explained, and justified its deviating from the gen- 
eral practice of requiring the respondent to provide information, be- 
cause an additional demonstration linking sales and entries would be 
redundant with what was already on the record before the agency. The 
court will not interfere with Commerce’s discretion in this matter as its 
actions were a permissible interpretation of the statute and regulations 
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regarding rescissions. With no statutory, regulatory, or binding practice 
to prevent Commerce from relying on this information its decision is in 
accordance with law. 


B. Commerce’s regulations are not contrary to law. 

Commerce has promulgated a policy, applied in this case, that, 
[s]lales of merchandise that can be demonstrably linked with entries 
prior to the suspension of liquidation are not subject merchandise 
and therefore are not subject to review by the Department. Mer- 
chandise that entered the United States prior to the suspension of 
liquidation (and in the absence of an affirmative critical circum- 
stances finding) is not subject merchandise within the meaning of 
771(25) of the Act. 

Certain Stainless Steel Wire Rods From France: Final Results of Anti- 
dumping Duty Administrative Review, 61 Fed. Reg. 47,874, 47, 875 
(Sept. 11. 1996). 

Section 771(25) (codified at 19 U.S.C. § 1677(25) (1999)) of the Act, 

referenced in the policy above defines subject merchandise as, 
the class or kind of merchandise that is within the scope of an inves- 
tigation, a review, a suspension agreement, an order under this sub- 
title or section 1303 of this title, or a finding under the Antidumping 
Act, 1921. 

What the policy enunciated in French Wire Rod and Section 771(25) 
makes clear is that when Commerce is investigating whether dumping 
is occurring during a POR, it must analyze the data for imports into the 
United States’ market during a discrete period of time. In this case the 
period of review was from November 4, 1998 through April 30, 2000. 66 
Fed. Reg. at 18,610. The policy of linking sales to pre-suspension entries 
merely restates the obvious proposition that merchandise that does not 
fall wtihin the period in question, is not to be considered in that period. 
This policy was addressed by this Court in STC Corporation et al. v. 
United States, where the Court 


[found] that the employment of Commerce’s link test results in a 
more accurate administration of the dumping statute because it 
properly excludes irrelevant sales from the dumping determina- 
tion. 


21 CIT 1379, 1383 n.2, 990 F Supp. 829, 832 n.2 (1997) (citing Rhone 
Poulenc, 899 F.2d at 1191; Federal-Mogul Corp. v. United States, 18 CIT 
1168, 1172, 872 F Supp. 1011, 1014 (1994). 

Plaintiffs contend that the policy of linking sales, outlined in French 
Wire Rod, is contrary to the statute because it defines merchandise 
which enters before the period of review as falling outside the definition 
of “subject merchandise” under the statute. They argue that because 
the statute limits the definition of subject merchandise to the “class or 
kind,” meaning the physical nature of the merchandise, anything that 
further limits the category is impermissible. See Pls.’ Br. at 10. 

However, as the language of the statute excerpted above makes clear, 
subject merchandise is that class or kind “within the scope of * * * a re- 
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view.” That entries must be placed within, or outside, the period of re- 
view to be subject to a review is plain on its face. Merely because some 
merchandise shares the same physical characteristics does not mean it 
can be arbitrarily investigated in any POR. The statute explicitly de- 
fines “subject merchandise” as that which shares common physical 
characteristics and falls within the temporal scope of a review. The 
Plaintiffs’ reasoning attempts to confuse this simple idea, but the argu- 
ment is unavailing. Commerce’s policy is in accordance with law. 


C. Continuing the review to set a cash deposit rate is not necessary. 

Plaintiffs insist that the review should go forward to set an updated 
cash deposit rate, even if there are no entries. Plaintiffs ground their ar- 
gument in the policy that the deposit rate should be based on the most 
recent data available, and sales of entries prior to suspension of liquida- 
tion would provide such information. Pls.’ Br. at 13. Plaintiffs ask that 
review of sales during the first administrative POR should not be re- 
scinded, “and the Department’s policy should be ended.” Jd. 

Defendant counters that neither statute nor regulation requires that 
reviews must go forward to set a new deposit rate, even in the absence of 
entries. Def.’s Br. at 19. In this case Commerce calculated dumping mar- 
gins at time of entry. To be consistent, updating the cash deposit rate 
would require new entries. However, there were no entries during the 
period of review, therefore there is nothing on which to base an updated 
cash deposit rate. 

Plaintiffs cite to previous case law by this Court holding, “‘the statu- 
tory scheme requires that estimated antidumping duties be as closely 
tailored to actual dumping duties as is reasonable given data available to 
[International Trade Adminstration] at the time the antidumping order 
is issued.’” Pls.’ Br. at 13, (quoting Badger-Powhatan, A Div. of Figgie 
Intern. v. United States, 10 CIT 241, 249-250, 633 FE Supp. 1364, 
1372-73 (1986) (footnote omitted)). While the court agrees that deposit 
rates should be as accurate and valid as possible, this does not mean 
rates should be set in the absence of “data available” as is the fact in this 
case. 


D. Commerce’s regulations do not support review. 


The last prong of Plaintiffs’ argument is that Department’s regula- 
tions require continuing the review. Plaintiffs cite to the regulatory re- 
quirement that annual reviews 


will cover, as appropriate, entries, exports, or sales during the peri- 
od from the date of suspension of liquidation under this part or sus- 
pension of investigation to the end of the month immediately 
preceding the first anniversary month. 


19 C.ER. § 351.213(e)(1)(ii). They contend that the language requires 
review in the case of any entries, exports or sales during the period of 
review. 

To require a review in the case of any of the three circumstances 
would essentially read out of the regulation the qualifying clause “as ap- 
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propriate.” Commerce has validly promulgated a policy that sales linked 
to entries prior to liquidation will not be considered subject merchan- 
dise for the purpose of administrative reviews. See supra. Under this 
policy a review of sales linked to pre-suspension entries would not be ap- 
propriate. 


CONCLUSION 


For the foregoing reasons Plaintiffs’ motion for judgment on the 
agency record is denied. The case is dismissed. Judgment will be entered 
accordingly. 


(Slip Op. 02-113) 


Co-STEEL RARITAN, INc., GS INDUSTRIES, KEYSTONE CONSOLIDATED 
INDUSTRIES, INC., AND NORTH STAR STEEL TEXAS, INC., PLAINTIFFS v. U.S. 
INTERNATIONAL TRADE COMMISSION, DEFENDANT, AND ALEXANDRIA 
NATIONAL IRON AND STEEL CoO. AND SIDERURGICA DEL ORINOCO, C.A., 
INTERVENOR-DEFENDANTS 


Court No. 01-00955 


[Results of remand to the International Trade Commission affirmed. } 


(Dated September 13, 2002) 


Collier Shannon Scott, PLLC (Paul C. Rosenthal, Kathleen W. Cannon, R. Alan Luberda 
and John M. Herrmann) for the plaintiffs. 

Lyn M. Schlitt, General Counsel, James M. Lyons, Deputy General Counsel, and Karen 
Veninga Driscoll, Attorney, United States International Trade Commission, for the defen- 
dant. 

Baker & McKenzie (Kevin M. O’Brien and Thomas Peele) for intervenor-defendant 
Alexandria National Iron and Steel Company. 

White & Case LLP (David P Houlihan, Lyle B. Vander Schaaf, Frank H. Morgan, Joseph 


H. Heckendorn and Jonathan Seiger) for intervenor-defendant Siderurgica del Orinoco, 
C.A. 


DeKieffer & Horgan (J. Kevin Horgan, Marc E. Montalbine and Merritt R. Blakeslee) for 
proposed intervenor-defendants Saarstahl AG and Saarsteel Inc. 


MEMORANDUM AND ORDER 

AQUILINO, Judge: In its slip opinion 02-59, 26 CIT sy © 
FSupp.2d___ (June 20, 2002), familiarity with which is presumed, the 
court remanded for reconsideration that part of the determination of de- 
fendant International Trade Commission (“ITC”) sub nom. Carbon and 
Certain Alloy Steel Wire Rod From Brazil, Canada, Egypt, Germany, In- 
donesia, Mexico, Moldova, South Africa, Trinidad and Tobago, Turkey, 
Ukraine, and Venezuela, 66 Fed.Reg. 54,539 (Oct. 29, 2001), which ter- 
minated investigations with regard to subject imports from Egypt, 
South Africa and Venezuela. In response to that order, defendant’s 
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counsel have filed Views of the Commission on Remand (Aug. 16, 2002) 
to the effect that 


imports of wire rod from Egypt, South Africa and Venezuela are not 
negligible, and that there is a reasonable indication that an indus- 
try in the United States is materially injured by reason of imports of 
wire rod from Egypt, South Africa and Venezuela that are allegedly 
sold in the United States at less than fair value. 


Included in the written analysis in support of this conclusion is the fol- 
lowing: 


* * * (W]e reconsidered negligibility based on Commerce’s modified 
scope issued April 10, 2002. * * * [WJeconsidered official Commerce 
import statistics for the period of August 2000 through July 2001, 
supplemented with importer responses regarding imports of the 
products which have now been excluded by Commerce from the 
scope of investigations (1080 tire cord quality wire rod and 1080 tire 
bead quality wire rod, corresponding to the quality designations, 
definitions and applications Commerce designated). The importers 
that submitted data on the modified scope accounted for 94.9 per- 
cent of U.S. imports of wire rod from the subject countries in 2000 
and 88.9 percent of imports from all countries in 2000. Based on the 
modified scope, Egypt has a share of total imports of 1.5 percent; 
Germany, * * * percent; South Africa, 2.8 percent; and Venezuela, 
2.3 percent. Each of these countries is below the negligibility 
threshold of three percent of total imports. The aggregate import 
share of these four countries, however, is * * * percent, which ex- 
ceeds the aggregate negligibility level of seven percent prescribed 
by statute. 19 U.S.C. $1677(24)(A)(i) and (ii). We therefore find, 
pursuant to 19 U.S.C. $1677(24)(A)(ii), and the Court’s Order, that 
subject imports from Egypt, South Africa, and Venezuela are not 
negligible for purposes of our present material injury analysis.! 


The plaintiffs move for expedited entry of final judgment, affirming 
this determination upon remand, on the stated ground that it “could po- 
tentially eliminate the need for future litigation arising out of that de- 
termination”, given the ITC’s “soon-to-be issued final determinations 
in the underlying agency investigations”. 

Intervenor-defendant Alexandria National Iron and Steel Company 
(“ANSDK”) responds with a request that the court not affirm the forego- 
ing determination, rather the ITC’s original preliminary determina- 
tion, on the grounds that the Commission has either misinterpreted the 
court’s slip opinion 02-59 or “demonstrated clearly the procedural and 
legal defects that flow from the approach used by the [ITC]” and also 
that its remand determination misapplies 19 U.S.C. §1677(24). On its 
part, intervenor-defendant Siderurgica del Orinoco, C.A. (“Sidor”) ob- 
jects to the Views of the Commission on Remand as being based, at least 
in part, upon an unlawful reopening of the ITC record; as failing to fol- 


1 Views of the Commission on Remand, pp. 10-11 (footnotes omitted). The reference “Commerce’s modified scope” is 
to that Department’s Notice of Preliminary Determination of Sales at Less Than Fair Value: Carbon and Certain Alloy 
Steel Wire Rod from Germany, 67 Fed.Reg. 17,384 (April 10, 2002). 

The figure(s) with regard to Germany have been omitted from this public report in the interest of confidentiality. 
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low the plain meaning of the Trade Agreements Act of 1979, as 
amended; and as not being based on evidence that corresponds to the 
modified scope.” 


I 


Also before the court now is a motion for leave to intervene herein out 
of time by Saarstahl AG and Saarsteel Inc. as parties defendant. The de- 
fendant has declined to consent to this motion, and the plaintiffs active- 
ly oppose it. These adverse reactions are well-founded. 

The motion avers that Saarstahl is a German producer of carbon and 
certain alloy steel wire rod and “an interested party who was a party to 
the proceeding in connection with which th[is] matter arose” within the 
meaning of 28 U.S.C. §2631(j)(1)(B) and 19 U.S.C. §1677(9)(A). Cf 28 
U.S.C. §2631(k)(1). That is, Saarstahl has been a party to the adminis- 
trative proceedings before the International Trade Administration, U.S. 
Department of Commerce (“ITA”) and ITC from the beginning? and has 
been directly implicated by the latter’s above-cited, original, affirma- 
tive, preliminary determination of reasonable indication of material in- 
jury to the domestic industry by reason of German exports to the United 
States that has been the core of this case. As such, it had a right to inter- 
vene herein pursuant to the foregoing statutory authority and USCIT 
Rule 24(a), independent of any subsequent ITA modification of the 
scope of the investigation(s), which, in the Views of the Commission on 
Remand, continues to implicate imports from Germany in an affirma- 
tive manner. 

Of course, Saarstahl’s able counsel understand, even concede, this 
circumstance in now positing their motion “out of time” pursuant to 
Rule 24(a), which provides that, in an action described in 28 U.S.C. 
§1581(c), which this case is, 


a timely application shall be made no later than 30 days after the 
date of service of the complaint as provided for in Rule 3(f), unless 
for good cause shown at such later time for the following reasons: 
(1) mistake, inadvertence, surprise or excusable neglect; or (2) un- 
der circumstances in which by due diligence a motion to intervene 
under this subsection could not have been made within the 30-day 
period. 


They must also understand that this rule does not amount to permissive 
intervention in a case of this kind. See Geum Poong Corp. v. United 
States,26CIT__, FSupp.2d__, Slip Op. 02-84, pp. 4-5 andn. 5 
(Aug. 6, 2002), appeals docketed, Nos. 02-1573, 02-1578 (Fed.Cir. Aug. 
30 and Sept. 6, 2002). Indeed, on September 6, 2002, this court granted 
the motion of another “interested” German producer for leave to inter- 
vene as a party defendant in Committee for Fair Beam Imports v. United 
States, CIT No. 02-00531, wherein the same counsel as here correctly 


2 This statement of Sidor objections has been followed by a formal motion for oral argument thereon, which motion 
can be, and it hereby is, denied, given the quality of the papers submitted on all sides. 


3 See, e g., ITA Notice of Preliminary Determination, supra n. 1, 67 Fed.Reg. at 17,384 (Case History). 





U.S. COURT OF INTERNATIONAL TRADE 165 


confirmed that such a motion “must” be filed no later than 30 days after 
the date when a complaint is filed. 
The sum and substance of their motion in this case is stated to be that, 


[blecause plaintiffs are now attempting to use this litigation re- 
garding the Commission’s preliminary determination to influence 
lit]s final investigation, intervention is appropriate at this time. 
The Commission’s rescission in its remand determination of its ear- 
lier negligibility determination with respect to Egypt, South Africa, 
and Venezuela raises the possibility that the seven-percent excep- 
tion to the negligibility statute will be triggered. If this occurs, Ger- 
man imports will be rendered non-negligible, notwithstanding that 
they fall below the three-percent negligibility threshold. Saarstahl 
respectfully submits that this substantial change in its posture in 
the Commission’s investigations constitutes good cause for its in- 
tervention out of time. 


Saarstahl Motion for Leave to Intervene, third page (footnote omitted). 
This court cannot concur. On its face, the foregoing reasoning is not 
equatable with the “good cause” spelled out by the above rule. Secondly, 
the goal of complaints filed in court about preliminary agency deter- 
minations invariably is to correct perceived errors—in anticipation of a 
final determination in accordance with law. Finally, to repeat, Saarstahl 
has been, and remains, implicated in this matter, one way or the other. 
Hence, it is not subject to the exception(s) to the 30-day standard of US- 
CIT Rule 24(a), supra, and its motion made pursuant thereto must 
therefore be, and the same hereby is, denied. 


II 

As for the interested parties that have sought and obtained in a timely 
manner leave to intervene herein as defendants, both ANSDK and Sidor 
contend that the Views ofthe Commission on Remand misapply the stat- 
ute which governs this case, 19 U.S.C. §1677(24), and was discussed in 
slip opinion 02-59. But the ITC correctly interpreted that opinion as not 
directing it to base its remand determinations, including its domestic 
like product and industry findings, entirely on the ITA’s modified 
scope.* Moreover, the commissioners report that they do not believe that 
their domestic like product and industry findings would be different if 
they were based on the modified scope because 


the record reflects a continuum of wire rod products without clear 
dividing lines, including no clear dividing line between 1080 tire 
cord wire rod, 1080 tire bead wire rod, as described in Commerce’s 
modified scope of investigations, and other high quality specialized 
wire rod products. Under these circumstances, the Commission 
does not treat each item of merchandise to be a separate domestic 
like product that is only “like” its counterpart in the scope, but 
rather considers the continuum itself to constitute the domestic 
like product.° 


4 Views of the Commission on Remand, p. 8. 
° Id. at 8-9 (footnotes omitted) 
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The ANSDK thesis is that, if the change in scope had resulted in a 
change in the domestic like-product definition, then the result could 
well have been different now, but, in the absence of change in the latter, 
the negligibility determination under the statute does not change. 
ANSDK’s Comments, pp. 13-14. Accord: Sidor Objections, p. 6. Both in- 
tervenor-defendants focus on footnote 29 to the Views of the Commis- 
sion on Remand stating that, upon “[rjeading 19 U.S.C. §1673b(a)(1) 
together with 19 U.S.C. §1677(24)(A)(i), it is clear that the ‘merchan- 
dise’ referred to in the negligibility provision is subject merchandise.” 
Each considers this a meaningful misreading of the two statutory sec- 
tions. E.g., ANSDK Comments, p. 15 (“The lack of * * * reference to 
‘subject merchandise’ in Section 1677(24) strongly indicates that the 
merchandise is to be identified with reference to the domestic-like prod- 
uct from all countries”); Sidor Objections, p. 7 (“The choice of the ‘do- 
mestic like product’ rather than ‘subject merchandise’ in the 
negligibility provision must be viewed as a deliberate one”). 

Perhaps, each misunderstands the ITC’s note. Sidor, for example, ar- 
gues that, to 


construe the statute in the manner suggested by the Commission 
* * * means that the term “merchandise” in section 1677(24)[A](i) 
is “subject merchandise” both in the numerator and the denomina- 
tor of the negligibility ratio. There is no logical or consistent way of 
interpreting the statute to avoid this result if section 1673b(A)(1)’s 
use of the term “subject merchandise” is interpreted as defining 
merchandise in section 1677(24)[A](i). 


Sidor Objections, p. 10. While it is indeed clear that the purview of the 
negligibility section(s) of the statute is subject merchandise, it does not 
necessarily follow that 19 U.S.C. §1677(24)(A)(i) must be parsed as if ac- 
tually written with “subject” supplementing either “merchandise”, the 
“numerator”, or “such merchandise”, the “denominator”, in that sec- 
tion, nor do the Views ofthe Commission on Remand show otherwise. To 
repeat, 


[t]he importers that submitted data on the modified scope ac- 
counted for 94.9 percent U.S. imports of wire rod from the subject 
countries in 2000 and 88.9 percent of imports from all countries in 
2000. 


Whereupon the percentages of total imports from all countries for 
Egypt, Germany, South Africa, and Venezuela were calculated and re- 
ported therein and quoted hereinabove. 

ANSDK interprets the ITC’s reaction to slip opinion 02-59 as “dis- 
comfort”’ purportedly so “severe”® as to have engendered “misunder- 
standing”? and “significant difficulties”!° in reading it correctly. In 


61d. at 11 (footnote omitted) 

7 ANSDK Comments, pp. 1, 2, 4 
81d. at 2 

91d. at 4 

10 Id. at 5 
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short, ANSDK argues that “the Commission did not do what the Court 
instructed.”!! It makes this argument by pointing out that this court did 
not direct the ITC “to create a new record based on events occurring 
months later”!?, or “to reopen the record eight months later and pre- 
tend that a different record existed before the Commission in October, 
2001”13, or to “create makeshift data bases for individual issues.”!4 Of 
course, slip opinion 02-59 would not and did not direct the agency in 
such a manner. Rather, it left reconsideration of the issue of negligibility 
up to the discretion of the ITC in the light of the law and the facts and 
circumstances discussed therein. And the court does not now find that 
the Views of the Commission on Remand are somehow violative of that 
opinion and order. 

ANSDK recites in haec verba Defendant’s Motion for Reconsidera- 
tion and Stay dated July 22, 2002 with apparent approval and support. 
But that motion was carefully weighed and then denied by the court on 
August 7, 2002. To the extent ANSDK now seeks in its own right recon- 
sideration of slip opinion 02-5915, suffice it to state that all of the points 
raised have already been found wanting of any relief at this stage of the 
proceedings. 

Sidor points out that slip opinion 02-59 did not order the defendant to 
re-open its record and argues that, for it to have done so on its own, was 
unlawful and 


broadened the implications of the Court’s decision such that the le- 
gitimacy of all future Commission negative preliminary determina- 
tions will be judged based on later developed data. 


Sidor Objections, p. 5. The court has difficulty accepting this prophecy 
on the record developed. 

Be that as it may, Sidor also projects from the record that imports of 
subject merchandise from Germany will imminently account for more 
than three-percent of total imports, thereby excluding them from cu- 
mulation with those from Egypt, South Africa, and Venezuela. Appar- 
ently, this argument to the effect that the ITC first consider negligibility 
in the context of threat of material injury pursuant to 19 U.S.C. 
§1677(24)(A)(iv) was made to the agency, which declined to do so, given 
the structure and language of section 1677(24)(A) as a whole. See Views 
of the Commission on Remand, pp. 11-12, n. 33. And the court cannot 
conclude that this declination by the ITC was not in accordance with 
law. 

The Views of the Commission on Remand proceed then to report the 
considerations of fungibility, geographic overlap, channels of distribu- 
tion, and simultaneous presence of domestic like product and subject 
imports in concluding that there is a reasonable overlap among them 


jd. at 9 
12 Id. at 5 
13 7d. at 6 
147d. at 9 
15 See id. at 10-13 
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from Egypt, South Africa, and Venezuela and other subject imports, and 
between all of them and the domestic like product.!® Finally, in deter- 
mining that there is a reasonable indication that the domestic industry 
is materially injured by reason of subject imports from Egypt, South 
Africa, and Venezuela that are allegedly sold in the United States at less 
than fair value, the ITC assessed the conditions of competition, the vol- 
ume and price effects of the cumulated subject imports, and the impact 
of cumulated subject imports. 

Sidor points out that the only reason the ITC found imports from 
Egypt, South Africa, and Venezuela not to be negligible is because it ag- 
gregated them with those from Germany. In addition to contesting the 
negligibility of the German imports and therefore their cumulation, as 
indicated above, Sidor takes the position that subject imports from Ven- 
ezuela have remained negligible in their own right and should not be cu- 
mulated because, of the foregoing factors, the ITC misinterpreted or 
misapplied fungibility, geographic overlap, channels of distribution, and 
domestic-market trends. In sum, Sidor contests the presence of sub- 
stantial evidence on the record in support of the ITC’s cumulation of 
subject imports from Venezuela. See generally Sidor Objections, pp. 
21-24. But that standard applies to final Commission determinations 
per 19 U.S.C. §1516a(b)(1)(B)(i), whereas the standard of review for the 
preliminary determination at bar remains more narrow, to wit, whether 
or not it is arbitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with law. See 19 U.S.C. §1516a(b)(1)(A). The court cannot 
and therefore does not conclude that the Views of the Commission on Re- 


mand run aground for any of these reasons, given the fleeting statutory 
mandate that the ITC determine preliminarily whether there is at least 
a “reasonable indication” that an industry in the United States is mate- 
rially injured by reason of imports of subject merchandise that are not 
negligible. 19 U.S.C. §1673b(a)(1). 


Ill 


In view of the foregoing, the Views of the Commission on Remand 
should be affirmed. Final judgment will enter accordingly. 
So ordered. 


16 See Views of the Commission on Remand, pp. 12-19. 
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